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LAW, MORALS, AND POSITIVISM* 
Mark R. MacGuican** 


ERHAPS the most fundamental problem of jurisprudence is embodied 

in the age-old argument about the nature of law, whether ius quia 
iustum or ius quia iussum, whether law is essentially constituted by being 
just or by being commanded, whether it is essentially of reason or essentially 
of will. The mediaeval tradition in English jurisprudence,’ which was based 
upon the Christian view of man as a rational being subject to eternal, 
natural, divine, and human law and upon the Christian view of human law 
as the complement and supplement of natural law, firmly adhered to a 
reason-theory of law. The viewpoint of this tradition is summed up in the 
famous words of Henry of Bracton, rex non debet esse sub homine sed sub 
Deo et sub lege, the king is under no man but is under God and the law: 
in other words, the king, though he has no earthly master, is subject both to 
the divine law of God and to the natural law of reason. This mediaeval 
belief in the dependence of human law on higher law began to go out of 
favour in the sixteenth century and a new conception of law began to take 
hold. For a time the old and the new existed side by side, in uneasy com- 
bination; in Blackstone, for instance, we find, to adapt a phrase of Dr. 
Johnson’s, these two most heterogeneous traditions yoked by violence 
together. But by the middle of the nineteenth century the struggle was clearly 
over, and the new tradition of legal positivism reigned supreme in English 
jurisprudence. 

The modern tradition is essentially committed to a will-theory of law. In 
the words of Thomas Hobbes, the father of legal positivism, law “is not 
Counsell, but Command,’* and “Command is, where a man saith, Doe this, 
or Doe not this, without expecting other reason than the Will of him that 
sayes it.”* The essence of legal positivism is thus the belief that whatever the 
legislator posits as law, no more and no less, is law; one cannot go behind 
the command of the legislator to question its reasonableness, for the legis- 

*This article was written in partial fulfilment of the requirements for the degree of 
the Doctor of the Science of Law in the Faculty of Law, Columbia University. 

** Assistant Professor, Faculty of Law, University of Toronto. 

1There was, of course, more than one mediaeval tradition in jurisprudence, and so 
my usage of this phrase to designate the Thomistic tradition is somewhat arbitrary. Yet 
it is not entirely without justification as applied to English law, for the two leading 
figures in early English law are within the mediaeval tradition as here defined. The 
influence of St. Thomas on Fortescue is well known, but the similarity between the 
thought of Bracton and that of St. Thomas is not so well known. M. T. Rooney, Lawless- 
ness, Law, and Sanction (Washington, D.C., 1937), p. 76, states that “Bracton’s con- 
cept of sanction and the concomitant definition of law will be found to involve practically 
the same essential factors as that of St. Thomas.” 

2Bracton, De Legibus et Consuetudinibus Angliae (G. W. Woodbine ed., New Haven, 
Conn., 1922), vol. II, folio 5, b. 


8T. Hobbes, Leviathan (Waller ed., 1904), p. 189. 
4Ibid., at p. 182. 
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lator’s expressed will is, of itself, law. As Mortimer Adler puts it, “the real 
meaning of positivism involves . . . the notion of the arbitrary, an institution 
of the will as opposed to something natural, discovered by the intellect.”® 

Such a voluntaristic view of law, by divorcing law from reason, ruptures 
the harmonious relationship which existed between law and morals in the 
mediaeval tradition. In this tradition the realms of law and morals were 
conceived of as distinct and independent, yet interconnected, for both are 
spheres of reason: reason is the rule of morals and it is also the primary 
constituent of law. Thus law, because it is something of reason, to a certain 
limited extent creates morals, and morals, because it is also something of 
reason, to a certain limited extent judges law. In such a tradition legal obli- 
gation is based upon and explained through moral obligation, which, in the 
words of a modern Thomist, is “the relation of a necessary act to a necessary 
end” ;® thus legal obligation is a necessity of the end, a reasoned necessity, a 
moral necessity. But this avenue of explanation of legal obligation is by 
hypothesis closed to the modern tradition, and indeed the inability of that 
tradition satisfactorily to explain legal obligation is the measure of its failure 
to develop a satisfactory explanation of the relationship of law and morals. In 
such a tradition legal obligation must be that necessity imposed upon one will 
by another will, a necessity of violence or coercion. Law is something not of 
reason but of will, and the consequence of this for almost all of the positivists 
is that it is therefore something wholly independent of morals. This is, for 
instance, a primary tenet of both Bentham and Austin. For them, law cannot 
ever create morals, nor morals ever judge law. Law and morals are not 
merely distinct, as in the mediaeval tradition; rather they are wholly separate. 

Though the separation of law and morals is in general a basic thesis of the 
legal positivists, it was not held at all by the father of positivism, Thomas 
Hobbes, who adopted a much more extreme view of the relationship of law 
and morals, viz, the complete identification of the two. This view was not 
appealing to later positivists because it is necessarily tied up with state 
absolutism, but it is important because of the influence, both positive and 
negative, which it exerted on later positivism. We shall therefore seek an 
understanding of it before turning to the main stream of legal positivism, 
represented by John Austin. 


I. Law, Moras, AND OBLIGATION IN HoBBES 


For Hobbes everything—man, beast, plant, mineral—is essentially mo- 
tion; sensation, imagination, and understanding are all to be explained in 


5M. J. Adler, “The Doctrine of Natural Law in Philosophy” (1949), 1 University of 
Notre Dame Natural Law Institute Proceedings 65, 67. Adler cites St. Thomas as his 
authority for this definition; he probably has in mind Summa Theologiae, vol. II, 
pt. 2, q. 57, a. 2, arg. 2. A good case can be made for the view that few contemporary 
jurisprudents hold a will-theory of law and that many, at least, are trying to find a 
middle ground between a will-theory and a reason-theory. On this see infra, fn. 78. 

6W. Farrell, “The Roots of Obligation” (1939), 1 The Thomist 14, 24. 
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terms of motion.” Even reason is nothing but computation, that is, adding or 
subtracting, and thus all reasoning is reducible to the operations of arith- 
metic.® In such a universe happiness in man consists not in repose but in “a 
continuall progresse of the desire, from one object to another.”® Thus the 
most basic inclination in man is “a perpetuall and restlesse desire of Power 
after power, that ceaseth onely in Death.” He must ever seek more, not so 
much because he seeks ever more intensive delight, but primarily because, 
without an acquisitive spirit, he cannot ensure the retention of what he has. 
Further, men are by nature substantially equal both in the faculties of the 
body and in those of the mind. The equality of ability and the consequent 
equality of hope of satisfaction, when joined with the equally natural desire 
for power, can have only one result: the natural condition of mankind is one 
of war, every man contending with every man. Thus mere nature places men 
in an ill condition, but it also provides the possibility of rescue from this 
parlous state, through passion and reason.”* 

Urged on by passion and through the instrumentality of reason men draw 
up articles of peace, and these articles are the laws of nature. The first and 
fundamental law of nature has the two aspects of seeking peace and of 
defending oneself.‘* To this fundamental law Hobbes adds some eighteen 
other laws of nature,!* and it is in accordance with these laws, he believes, 
that men agree to restraints upon their powers of action and establish a 
common power with the two ends of defending them from foreigners and of 
preventing them from injuring one another. This contract theory is his view 
of the origin of the state: 


This is the Generation of that great LEVIATHAN, or rather (to speak more 


reverently) of that Mortall God, to which wee owe under the Immortall God, 
our peace and defence... . 


And he that carryeth this Person, is called Soveraigne, and said to have 
Soveraigne Power; and every one besides, his Subject." 


From the generation of the Leviathan Hobbes proceeds to a discussion of 
sovereignty, the twelve marks by which one may discern the situs of sovereign 
power in the body politic. Hobbes’s view is that the subjects have covenanted 
once and for all and that they cannot, without the consent of the sovereign, 
renounce the covenant or transfer the power to another. Further, since the 
covenant was made among the subjects themselves, each to each, the 
sovereign was not a party to the covenant and therefore cannot ever be 
considered in breach of it. Indeed, since every subject is author of all the 
actions of the sovereign, the sovereign can never be said to injure the subject 
or be guilty of injustice, for the subject himself is responsible for willing 
whatever is done to him. No man who has sovereign power can be put to 
death or punished by the subjects. Finally, the sovereign prescribes the rules 


TLeviathan, at pp. 1-13. 8Ibid., pp. 21-7. ®Ibid., p. 62. 
10] bid., p. 63 11]Jbid., pp. 81-6. 12]bid., p. 87. 


18Jbid., pp. 97-100. 14]bid., p. 119. 
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of private property and of justice and injustice, that is to say, he makes the 
civil laws; before the covenant there was no private property, because every 
man had an equal right to everything, and, further, neither justice nor 
injustice existed. The sovereign is supreme, ruling with naked power.”® 

There is merely a semblance of liberty in the Hobbesian universe, for the 
subject retains liberty merely in the few things the right to which cannot be 
transferred by covenant. Thus a man is not obliged by the covenant to kill 
himself or even to accuse himself, and in some circumstances he may not be 
obliged to fight as a soldier. Further, he may without injustice fight against 
the sovereign in self-defence, though no one else may in justice aid him.” 

What about liberty of conscience? For Hobbes the natural law (the law 
of moral virtue) and the civil law contain each other and are of equal 
extent. The laws of nature are not laws at all in the condition of mere 
nature but become law only after the establishment of the commonwealth, 
when the sovereign forces men to obey them. But when they are thus 
established by the sovereign, they are also civil laws, and so the law of 
nature and the civil law are identical. Indeed, the only distinction he draws 
between them is that the civil law is written, whereas the natural law is not. 
For Hobbes, therefore, there can be no problem of a divergence between 
civil law and the morality based upon natural law, for private conscience has 
been subsumed into the public conscience; in the state of nature private 
conscience was all that men had to go by, but in the commonwealth “the 
Law is the publique Conscience’’™* and by entering into the covenant with 
their fellows men undertook to allow themselves to be guided by this 
“publique Conscience.” Thus for Hobbes the public conscience takes over 
the whole realm of morality; private conscience is dismissed and all judgment 
is left to the Leviathan. 

So far Hobbes has said no more than that subjects owe the sovereign 
complete obedience “in all things, wherein their obedience is not repugnant 
to the Lawes of God.”’** Now God’s laws concern, he says, either the natural 
duties of one man to another or the honour due from man to God Himself. 
The former are the same as the laws of nature and are, as we have seen, 
co-extensive with civil laws. The latter he calls divine worship, and he main- 
tains that the commonwealth as one person must exhibit a single public 
worship to God. Hence the Leviathan is “the supreme Pastor,”’® and ordains 
the modes of public worship. 

But what if the Leviathan forbids belief in Christ? Hobbes believes that 
such a command would be of no effect, for belief and unbelief are not 
changed by commands. But he admits that the Leviathan would be entitled 
to command external profession of unbelief in Christ; since in external 


15Ibid., pp. 120-8. If, however, the sovereign’s power is not sufficient to preserve 
the peace, the subjects are released from their covenant (ibid., p. 156). 


16] bid., pp. 147-57. Of course, there may be considerable liberty at the tolerance of 
the sovereign. 


1Ibid., p. 234. 18]bid., p. 258. 19] bid., p. 435. 
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things men are subject to the power of the “Mortall God,” they must obey 
it without compunction. Indeed, he is at pains to insist on the individual 
person’s lack of guilt in such an act, affirming that “whatsoever a Subject 

. is compelled to in obedience to his Soveraign, and doth it not in order 
to his own mind, . . . that action is not his, but his Soveraigns; nor is it he 
that in this case denyeth Christ before men, but his Governour, and the law 
of his countrey.”*° This is as nice a piece of theological sophistry as has ever 
been attempted. A man is no longer responsible for his sin because he can 
blame the Leviathan. One is reminded of the Genesis account of Eve’s 
attempt to blame the serpent for her sin, an attempt which fell somewhat 
short of convincing the Almighty! 

Hobbes does admit that if a man receives contrary commands from God 
and the Leviathan, he ought to obey God’s command if he can know with 
certainty what it is. But this proves to be a purely theoretical concession, for 
he maintains that in fact it is impossible to know whether a command is 
from God or not. What we do know with certainty is that the laws of nature 
are divine laws, and the chief of these is that men must obey the Leviathan 
whom they have created by mutual pact. Who can be so bold as to say that 
his judgment is superior to that of the Leviathan: 


And in case a Subject be forbidden by the Civill Soveraign to profess some of 
those his opinions, upon what just ground can he disobey? Christian Kings may 
erre in deducing a Consequence, but who shall be Judge? Shall a private man 
Judge, when the question is of his own obedience? or shall any man Judg but 
he that is appointed thereto by the Church, that is by the Civill Soveraign that 
representeth it? . .. There can therefore be no contradiction between the Laws 
of God, and the Laws of a Christian Common-wealth.”! 


There can be no contradiction between the laws of God and those of the 
Leviathan because the laws of the latter are presumptively good. The laws 
of man are not measured by those of God; rather those of God are measured 
by those of man. The Leviathan judges, but is not judged. 

Professor Patterson states that Hobbes comes close to the imperative con- 
ception of law developed later by Austin; but he feels that Hobbes’s com- 
mand theory is a qualified one in that “the sovereign’s right to command 
rests upon the social contract which is presupposed in the establishment of a 
sovereign.”** This much is undeniably true, but it does not seem to be the 
main reason why Hobbes is not to be considered squarely within the later 
imperative school. The principal reason why Hobbes does not fit into this 
school is not that he is not imperative enough but rather that he is too 
imperative. He carries the notion of law as the command of the sovereign 
much further than Austin because for him it includes morality too. The 
doctrine of the separation of law and morals which is characteristic of the 
imperative school proper has no place in Hobbes’s theory. Law and morality 


20] bid., p. 367. 21] bid., pp. — - 
226. W. Gace. Jurisprudence (Brooklyn, N.Y., 1953 i 
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are for him not separate; indeed they are not even distinct, but are one and 
the same. This identity does not result from the fact that the natural law, 
the source of morality, is a norm to which civil law conforms, but rather 
from the fact that the State determines both what is law and what is 
morality. The command of the Leviathan, backed by its coercive power, is 
law; it is also morality, because the State legislates for all human action. The 
Leviathan, in fine, is both Church and State. 

In keeping with such a conception of the relationship of law and morals, 
legal obligation can find its source only in the will of the sovereign.”* At first 
glance, it is true, it might seem that the source of legal obligation is the 
covenant entered into by men as the means of bringing to an end the 
natural state of warfare, and Hobbes does make the point that obligation 
arises when men transfer those rights the retaining of which would make 
peace impossible. “When a man .. . hath abandoned, or granted away his 
Right,” he says, “then is he said to be OBLIGED, or BOUND, not to hinder 
those, to whom such Right is granted, or abandoned, from the benefit of 
it.”** For him the obligation to perform covenants is the third law of nature, 
and it is in this law that he locates the source of all justice. But the exchange 
of promises in the covenant is nevertheless not the real source of legal 
obligation for Hobbes, for obligation, though it arises concurrently with the 
covenant, does not arise from the covenant itself: ‘““The Bonps, by which 
men are bound, and obliged . . . have their strength, not from their own 
Nature, (for nothing is more easily broken then a mans word,) but from 
Feare of some evill consequence upon the rupture.”’** The force of words is 
too weak to hold men to the performance of their covenants, for “Covenants, 
without the Sword, are but Words, and of no strength to secure a man at 
all.” Obligation springs from fear of the consequences of breaking one’s 
word, fear of the power of God or fear of the power of men. Fear of God’s 
power existed even in the state of nature, but it did not prove efficacious in 
keeping men to their promises,”” and so the covenant and the erection of the 
Leviathan became necessary. For Hobbes, then, obligation rests ultimately 
upon the Leviathan’s naked power, and he was indulging in no fanciful 
metaphor when he wrote that phrase which is both memorable and terrify- 
ing: “in matter of government when nothing else is turned up, clubs are 
trumps.”** Legal obligation is nothing other than the state of obedient fear 
induced by sword and club. 

The Hobbesian view of law greatly influenced the imperative school 


23]. B. Stewart, “Hobbes among the Critics” (1958), 73 Political Science Quarterly 
547, outlines the critical disagreement over the nature of legal obligation in Hobbes. 
H. Warrender, The Political Philosophy of Hobbes (Oxford, 1957), considers Hobbes 
as an exponent of a reason-theory of law, whereas M. Oakeshott, in his Introduction to 
Leviathan (Oxford, 1946), sees him as an upholder of a will-theory of law. My analysis 
is in substantial agreement with Oakeshott’s. 

247 eviathan, p. 88. 25] bid., pp. 88-9. 26] bid., p. 115. 

27] bid., p. $6. 


28T. Hobbes, “A Dialogue of Common Laws” in Works (Molesworth ed., 1841), 
vol. 6, p. 122. 
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proper. Austin’s conception of obligation is, for instance, substantially iden- 
tical with that of Hobbes; indeed, no other view of obligation is possible for 
a will-theory of law. But Austin was not able to swallow Hobbes’s identifica- 
tion of law and morals and his absorption of the latter into the former.” 
Thus in Austin we find the characteristically positivistic solution of the 
problem, viz, the complete separation of law and morals. 


II. Austin’s WiLL-THEORY 


The most immediately striking feature of Austin’s jurisprudence is the 
simplicity—oversimplicity, it would have seemed to one in the mediaeval 
tradition—of his analysis. He restricts jurisprudence to a consideration of the 
most readily apparent kind of law, and he deals with this most obvious kind 
of law only under its most readily apparent aspects. He begins his chief 
jurisprudential work, The Province of Jurisprudence Determined, with the 
statement that “laws proper, or properly so called, are commands,”’®’ and 
proceeds to make a fourfold division of laws into divine laws, positive laws, 
positive morality, and laws metaphorical or figurative. Austin admits that 
divine laws and some rules of positive morality are laws properly speaking 
just as are positive laws, but, for no reason which ever appears, he arbitrarily 
decides that the science of jurisprudence will deal only with positive laws: 
“the matter of jurisprudence is positive law,” he writes, “or law set by 
political superiors to political inferiors.”** Austin’s limitation of jurisprudence 
is all the more remarkable because he shows no hesitation, when it suits his 
purpose, to expand jurisprudence to include certain things which are not 
laws according to his own definition; thus declaratory laws, permissive laws, 
and imperfect laws are, without any attempt at justification, admitted to the 
science of jurisprudence.*” 

The preliminary definition of law which he sets forth, viz, that it is “a rule 
laid down for the guidance of an intelligent being by an intelligent being 
having power over him,’’** clearly shows, in its choice of the word “power” 
rather than the word “authority,” the direction in which his thought is 
tending. “Power” has a connotation of force and coercion which “authority” 
does not in itself imply, and so by his choice of words Austin elects to stress 
at the outset the role of might rather than that of right in law.** 


29J. Austin, The Province of Jurisprudence Determined and the Uses of the 
Study of Jurisprudence (Library of Ideas ed., New York, 1954), pp. 277-8, fn. 25. 
This work is hereinafter cited as Austin. 

80Ibid., p. 1. 

81] bid., p. 9. 


82] bid. pp. 26-9. The most glaring inconsistency between Austin’s formal conception 
of Sriprotece and his practice is his extended treatment of utilitarian ethical doctrines. 
bid., p. 10. 
84Power is merely a characteristic property of authority rather than a constituent 
oa of it. Cf. Y. Simon, Nature and Functions of Authority (Milwaukee, 1940), 


= . authority is not identical with coercion, which is but one of the instru- 
ments possibly used by it.” 
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His commitment to a will-theory of law becomes even clearer in his 
analysis of the concept of command. He writes: “If you express or intimate 
a wish that I shall do or forbear from some act, and if you will visit me with 
an evil in case I comply not with your wish, the expression or intimation of 
your wish is a command.”** A command, then, is an expression of will on the 
part of the one commanding which makes the person commanded liable to 
evil if he does not comply. The evil which will probably be incurred in event 
of disobedience to the command is called a sanction.*® A further element 
implied in the notion of command is the new state of being in which the 
person commanded finds himself, a state which Austin calls “duty” or 
“obligation.” But though Austin does state that the one commanded is 
“obliged,” what he really means is that he is “compelled” or “coerced” : 
“The greater the eventual evil, and the greater the chance of incurring it, 
... the greater is the strength of the obligation: Or (substituting expressions 
exactly equivalent), the greater is the chance that the command will be 
obeyed. . . .”*? The “equivalent expression” gives Austin’s real meaning: the 
effect which follows the sanctioned command is the greater probability that 
the command will be obeyed. Austin does not, of course, pretend that a 
physical cause gives birth to a moral effect, but by using words such as 
“obligation” and “duty” for the state of intimidation which results from 
the threat of sanctions, words which are endowed by usage with a moral 
connotation, he inevitably imparts a moral cast to an effect which in fact is 
purely emotional. The effect of his use of these words, then, is to conceal the 
intrinsic voluntarism of his system by suggesting the presence in it of an 
element of rationality which by its own presuppositions is inadmissible. His 
definition of “command” contains no rational element but only the notions 
of “duty” and “sanction.” Each of the three concepts connotes the others, 
but “command” refers to the expression or intimation of the wish, “duty” 
to the chance of incurring the evil, and “sanction” to the evil itself. Behind 
these notions is that of will, the will of the one who commands. There is no 
place for reason in this conception of law. 

In Austin’s view commands are laws if they are general and if they are 
given by a superior or sovereign to his subjects, and it is in his treatment of 
sovereignty that the voluntaristic orientation of his theory becomes most 


85[bid., pp. 13-14. 


386Though Austin does define sanction (p. 15) as “the evil which will probably be 
incurred in case a command be disobeyed” (emphasis added), he adds that there is 
still a sanction and thus a command even “where there is the smallest chance of incur- 
ring the smallest evil” (p. 16). H. L. A. Hart, “Legal and Moral Obligation” in Essays 
in Moral Philosophy (Seattle, 1958), observes that there is something ludicrous in 
Austin’s first stressing the importance of the threatened evil and then reducing it 
to the slightest chance of the slightest evil. 


87Austin, p. 16. Hart, op. cit., pp. 89-90, criticizes Austin’s confusion of the notions 


of “being obliged” and “obligation”: “If members of a group have a habit of obeying 


an individual, X, who threatens them and is able to harm them in the event of dis- 
obedience, this situation might be described by saying they are obliged or compelled 


to obey him or to do what he says, but not by saying that they have or recognize an 
obligation to do what X says.” 
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pronounced. Sovereignty means for him the power of enforcing compliance 
with a wish: 

Superiority is often synonymous with precedence or excellence. . . 

But, taken with the meaning wherein I here understand it, the term 
superiority signifies might: the power of affecting others with evil or pain, and 


of forcing them, through fear of that evil, to fashion their conduct to one’s 
wishes.*§ 


Sovereignty, like duty and sanction, is a concept implied in that of command, 
and so laws may be said to proceed from superiors and bind inferiors. In- 
deed, the proposition that laws emanate from superiors is for Austin an 
identical proposition. 

The Austinian conception of sovereignty has its roots in Hobbes, but 
Austin introduces modifications which somewhat tame the absolutism of the 
Leviathan. For Austin sovereignty and the independent political society 
which it implies have two distinguishing marks, one positive and one nega- 
tive.*® First, the bulk of a given society must be habitually obedient to a 
determinate and common superior; and, second, that superior must not be 
habitually obedient to any determinate human superior. The union of these 
two marks renders a society political and independent and also makes the 
sovereign supreme. 

Though Austin admits that every sovereign is limited by the law of God 
and by positive morality, in his view it follows from the very definition of 
sovereignty that the power of the sovereign is incapable of any legal limita- 
tion, for otherwise the sovereign would be subject to a superior and so would 
not be sovereign at all. Thus any laws which a sovereign may impose upon 
himself are merely principles or maxims for his guidance. There are, indeed, 
such principles or maxims in almost every political society, but they are 
sanctioned by nothing more than positive morality. Hence when we speak 
of an act of a sovereign as being unconstitutional, in Austinian doctrine we 
mean nothing more than that it is inconsistent with some principle or maxim. 
Constitutional law is thus merely positive morality, except that with regard 
to individual members of the sovereign body it may be enforced by legal 
sanctions. a 

The effect of the Austinian gloss on Hobbes is to turn Hobbes’s philo- 
sophical principle that sovereign power is illimitable into a purely legal 
principle; for Austin it is only in the eyes of the law that the sovereign can 
be said to be unlimited in his power. Austin even takes this to be Hobbes’s 


38Austin, p. 24. Austin’s “might” theory of law found an avid disciple in the United 
States in Mr. Justice Holmes. See, e.g.. O. W. Holmes, “The Path of the Law” in 
Collected Legal Papers (New York, 1952), p. 167, where he speaks of the law as 
“the incidence of the public force through the instrumentality of the courts.” The stress 
on the courts is, of course, Holmes’s gloss on Austin. For a recent analysis of Holmes’s 
positivism see J. Dolan, “Natural Law and Modern Jurisprudence” (1959), 15 Laval 
Théologique et Philosophique, 32, 45-63. Gray seems to have been considerably less 
impressed than Holmes by Austin. See J. C. Gray, The Nature and Sources of the Law 
(2nd ed., New York, 1921), pp. 85-9. 

397 bid., pp. 193 ff. 
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own meaning: “It is affirmed by Hobbes,” he says, “that ‘no law can be 
unjust’. . . . His meaning is obviously this: that ‘no positive law is legally 
unjust.’ ”*° That this is Hobbes’s view will not stand examination, but it is 
indubitably Austin’s own view and it undeniably softens the impact of the 
theory of sovereignty. It goes no further than to say that every sovereign is 
legally despotic, a statement which Austin regards as a mere logical deduc- 
tion from what is contained in his conception of positive law. 

Yet even to go only thus far is to take quite a step indeed, for if the 
supreme government is legally absolute, where is liberty? This is a difficult 
question for Austin to answer and he is forced to make certain admissions: 


[S]ince the power of the government is incapable of legal limitation, the 
government is legally free to abridge . . . political liberty, at its own pleasure or 
discretion. . . . [A] government may be hindered by positive morality from 
abridging the political liberty which it leaves or grants to its subjects: and it is 
bound by the law of God, as known through the principle of utility, not to load 
them with legal duties which general utility condemns.** 


The Austinian sovereign is not completely absolute, for he is restricted by 
the laws of God and by positive morality. But these are not legal restraints in 
Austin’s eyes, and so, legally speaking, the sovereign is absolute. In practice, 
to the extent that the extra-legal restraints are effective in restraining the 
sovereign, there remains some liberty to the subjects, and, further, there will 
also be some liberty inasmuch as there are always some rights conferred by 
law, and “he who is clothed with a legal right . . . is also clothed with a 
political liberty.”*? For Austin the end of government, the common weal, is 
essentially order, and liberty is a secondary consideration—indeed, theo- 
retically it has no status at all. This attitude towards liberty is of course 
characteristic of a will-theory of law, and it is by now obvious that Austin’s 
doctrine is thoroughly voluntaristic. 


III. THe RELATIONSHIP BETWEEN LAW AND MorALs IN AUSTIN 


For Austin the terms “morals” or “morality” in their broadest sense may 
signify either the law of God or law of the third general class.** The latter he 
terms positive morality. The former he does not ordinarily call morality at 
all, but it is this meaning which is closer to the ordinary usage of the term 
“morality” and it is in this sense that the terms “morals” or “morality” will 
be used in this paper. 

Austin, like Bentham, was a utilitarian in his own moral philosophy. 
According to this theory the principle of general utility is the index to the 
will of God. The test to be applied to determine the moral goodness or 
badness of an act is one of generalization of the act in question. One must 
ask oneself, “If acts of the class were generally done, or generally forborne 


40Jbid., pp. 260-1, fn. 23. 41Ibid., p. 268. 42] bid., p. 269. 
437bid., p. 125. I make no distinction between the terms “morals” and “morality.” 
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or omitted, what would be the probable effect on the general happiness or 
good?”’** Thus an act which considered by itself might seem useful might be 
seen to be evil when considered with the rest of the class, or vice versa. When 
we determine by this test that certain acts, considered as a class, are useful or 
pernicious, we must conclude, Austin believes, that God commands or 
forbids them, because the goodness of God is such that he would not make 
decision more difficult for us by allowing exceptions.*® 

The relationship between law and morals means for Austin the relation- 
ship between law and legislation, for he bestows the name of legislation upon 
that department of ethics which relates to positive law and “which affects 
to determine the test or standard (together with the principles subordinate 
or consonant to such test) by which positive law ought to be made, or to 
which positive law ought to be adjusted.’’** Austin admits in one place that 
“it is impossible to consider Jurisprudence quite apart from Legislation; 
since the inducements or considerations of expediency which lead to the 
establishment of laws, must be adverted to in explaining their origin and 
mechanism.’’*? However, elsewhere he leaves no doubt that he advocates the 
most rigorous separation of law and morality: “the science of jurispru- 
dence,” he writes, “is concerned with positive laws . . . as considered without 
regard to their goodness or badness.”’** Jurisprudence for Austin has nothing 
to do with the measuring of human laws by any ethical standard. 

In keeping with this conception of the “purity” of jurisprudence, Austin 
attacks the prevalent tendency to confound positive law with legislation, to 
confuse what is with what ought to be: 


The existence of law is one thing; its merit or demerit is another. . . . A law, 
which actually exists, is a law, though we happen to dislike it, or though it vary 
from the text, by which we regulate our approbation and disapprobation. This 
truth, when formally announced as an abstract proposition, is so simple and 
glaring that it seems idle to insist upon it.*® 


But there are men who unfortunately (in Austin’s view) have seemed 
incapable of understanding this “simple and glaring” truth, men who declare 
that human law is of no validity if contrary to the law of God, indeed that 
in such a case it is not law at all. Blackstone was one who fell into this error. 
Austin says that he could agree with Blackstone if the latter meant merely 
that human laws ought to conform to the laws of God and that human 


44] bid., p. 38. 

45A moral doctrine established on this basis would be rather precarious. It would be 
necessary to prove that God is wholly good, and even then, in a voluntarist doctrine, it 
would be a gratuitous assumption that it would be inconsistent with His goodness for Him 
to make the result different in the hundredth case. Of course, in a reason-theory of 
morals, which recognizes immutable natures, God cannot act contrary to the natures 
he has created, but there is no such guarantee in a utilitarian doctrine. 

46] bid., p. 366. 

47Ibid., p. 373. Since Austin here admits that there cannot be a complete exposition 
of law without a consideration of morals, one may well wonder if this admission is not 
in itself a vitiation of his theory of the separation of law and morals. 

48] bid., p. 126. 49] bid., p. 184. 
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lawgivers are obliged by the divine laws to make positive laws in accordance 
with them or suffer religious sanctions. But he recognizes that Blackstone 
means much more than this: 


[T]he meaning of this passage of Blackstone, if it has a meaning, seems rather 
to be this: that no human law which conflicts with the Divine law is obligatory 
or binding; in other words, that no human law which conflicts with the Divine 
law is a law, for a law without an obligation is a contradiction in terms... . 

Now, to say that human laws which conflict with the Divine law are not 
binding, that is to say, are not laws, is to talk stark nonsense. The most perni- 
cious laws, and therefore those which are most opposed to the will of God, have 
been and are continually enforced as laws by judicial tribunals. Suppose an act 
innocuous, or positively beneficial, be prohibited by the sovereign under the 
penalty of death; if I commit this act, I shall be tried and condemned, and if I 
object to the sentence, that it is contrary to the law of God, who has commanded 
that human lawgivers shall not prohibit acts which have no evil consequences, 
the Court of Justice will demonstrate the inconclusiveness of my reasoning by 
hanging me up, in pursuance of the law of which I have impugned the validity. 
An exception, demurrer, or plea, founded on the law of God was never heard in 


a Court of Justice, from the creation of the world down to the present 
moment.*? 


This is strong language and there is stronger to come, for he proceeds to 
accuse the Roman lawyers of old of “contemptible imbecility”™ in having 
defined law in terms of justice. It is obvious from the nature of his attacks 
on his opponents that Austin’s ignorance of the history of legal philosophy is 
abysmal and that he has no conception of the rationale behind the viewpoint 
he is attacking. The most that can be said in his defence is that Blackstone, 
whom he mistakenly considers a faithful exponent of the opposing viewpoint, 
is worthy of condemnation for the inconsistencies of his thought. 

But though he has no clear notion of the position of his adversaries, Austin 
does recognize the practical consequence that he wants above all to avoid, 
viz, a spirit of disobedience and anarchy in the subjects. Professor Hart 
points out that an insistence on the separation of law and morals also helps 
to avoid “the danger that the existing law may supplant morality as a final 
test of conduct and so escape criticism.”*? But this seems to be not so much 
a concern of Austin as of Bentham, who was strongly repelled by Black- 
stone’s simple-minded tendency to equate the existing laws with the ideal.™* 
In any event, Blackstone is anything but a valid representative of the 
mediaeval tradition, which did not maintain that actual law is necessarily 
the moral ideal. Austin’s particular fear, however, is civil disobedience. 
Malcontents are only too ready, he feels, to use an alleged conflict between 
positive law and the law of God to foment revolution. What the Black- 


507 bid., p. 185. 51] bid., p. 188. 

52H. L. A. Hart, “Positivism and the Separation of Law and Morals” (1958), 71 
Harvard Law Review 593, 598. 

53Blackstone’s error is that of confusing “positive natural law” and “natural natural 
law,” to use the terms recently suggested by R. Pound, “Natural Natural Law and 
Positive Natural Law” (1960), 5 Natural Law Forum 70, 74-5. 
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stonian view ignores, he argues, is that the laws of God are not known to us 
with certainty, for even the principle of general utility is but an imperfect 
index to the divine will, and so they could be wrongly invoked either through 
malice or through ignorance. Hence to admit that positive law is to be 
measured by divine law would be to countenance the evil of disorder and 
even that of anarchy: 

If I say openly, I hate the law, ergo, it is not binding and ought to be disobeyed, 
no one will listen to me; but by calling my hate my conscience or my moral 
sense, I urge the same argument in another and more plausible form: I seem to 
assign a reason for my dislike, when in truth I have only given it a sounding 
and specious name. In times of civil discord the mischief of this detestable abuse 
of language is apparent.** 

On the question whether resistance to legal authority is ever legitimate, 
Austin follows Bentham rather than Hobbes.” He rejects the Hobbesian 
doctrine of the unlimited obedience of subjects primarily because it is 
incompatible with his basic ethical principle, the principle of utility, 
which for him judges the political order from the outside. He thus recognizes 
the legitimacy of resistance when it is a lesser evil than obedience: in his own 
words, “‘to incite the public to resistance by determinate views of utility may 
be useful, for resistance, grounded on clear and definite prospects of good, 
is sometimes beneficial.”**® In such a case it would always be necessary to 
measure and compare the contrary evils of submission and resistance and 
thus determine which would give the balance of advantage, and Austin 
makes it clear that in his view submission must be the rule and resistance a 
rare exception.*’ However, the good citizen is not for Austin entirely at the 
mercy of the sovereign; legally speaking, he is, but when the opposition 
between the positive law and the divine law becomes too great, he may, if 
the principle of utility justifies it, raise arms against the sovereign. But Austin 
is emphatic in wanting such recourse to resistance distinguished from the 
resistance that would occur under the theory that an evil command is not 
law, for “to proclaim generally that all such laws which are pernicious or 
contrary to the will of God are void and not to be tolerated, is to preach 
anarchy, hostile and perilous as much to wise and benign rule as to stupid 
and galling tyranny.”* 

It is hard to see the exact difference Austin has in mind between the two 
kinds of resistance, or rather between the two justifications of resistance. It 
is not that the theory of utility is used in the one and not in the other, because 
one of Austin’s objections to the Blackstonian theory is that even the prin- 
ciple of utility is not a sufficiently accurate index to the divine will to justify 
measuring human law by it and finding it wanting. It can hardly be that 
the principle of resistance is used with good faith in the one instance and 
not in the other, because there are no guarantees of bona fides in either case. 


54Austin, p. 186. 


55Cf, J. Bentham, The Theory of Legislation ce ed., London, 1931), p. 65n. 
56Austin, p. 186. 57] bid., pp. 52-8 58]bid., p. 186. 
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It is not that the result of the application of the principle will be a matter 
of universal agreement in one case and not in the other, for Austin admits 
that “the numerous and competing considerations by which the question 
must be solved, might well perplex and divide the wise, and the good, and 
the brave. A Milton or a Hampden might animate their countrymen to 
resistance, but a Hobbes or a Falkland would counsel obedience and 
peace.”®® It would perhaps be possible to distinguish the two cases on the 
ground that resistance is never allowable when there is a question merely of 
one or two bad laws but only when there is a question of the rectitude of the 
whole legal system. Yet Austin does not attempt a distinction in these terms, 
and it would seem that even in the light of his own principle of utility, a 
single bad law, if it were bad enough, could be sufficient justification for 
resistance. 

If Austin went as far as Hobbes and denied the legitimacy of resistance 
in any circumstances, there would be no problem of determining how his 
theory differed in his mind from the opposing theory. But because he adheres 
to the ethical doctrines of utilitarianism as well as to the legal doctrines of 
positivism, he is forced to allow a theory of resistance, and it is hard to see 
how he can claim there is less danger to civil peace and order under his 
theory than under the other. Under the mediaeval theory it does not follow, 
as Austin seems to think it does, that because a rule is not a law it must be 
disobeyed; indeed prudence may even impose a moral obligation to obey 
such “non-law.” In both theories everything rests upon the ultimate pruden- 
tial judgment, and both stress the weighing of the conflicting interests before 
this prudential decision. Austin’s broadside against the mediaeval tradition 
plainly misses the mark. 

Now it is not material to Austin’s view of the strict separation of law and 
morals to contend that there should be no conjunction of law and morals in 
any way, and he does not so contend. As Professor Hart points out, Austin 
never denies “that, as a matter of historical fact, the development of legal 
systems had been powerfully influenced by moral opinion’® nor “that by 
explicit legal provisions moral principles might at different points be brought 
into a legal system and form part of its rules.”®' For Austin there are three 
possible relationships in the practical order between positive law and the law 
of God: they may coincide, or not coincide, or conflict. They coincide when 
acts enjoined or forbidden by one are also enjoined or forbidden by the 
other; thus murder is forbidden by the positive law of every political society 
and it is also forbidden by the law of God as known through the principle of 
utility. They fail to coincide when acts enjoined or forbidden by one are not 
enjoined or forbidden by the other. They conflict when acts enjoined by one 
are forbidden by the other. Legislators should keep the effects of these 
relationships in mind, Austin believes, because if there are already religious 
and moral sanctions, legal sanctions may very well be unnecessary, and 
because if there is a practice favoured by religious or moral sentiments, legal 


597 bid., p. 54. 60Hart, supra fn. 52 at p. 598. 817 bid., p. 599. 
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sanctions may be entirely unavailing against it. Thus Austin clearly thinks 
that the legislator should act in accordance with and not in opposition to 
ethical and moral values.*? But we must note that he is here doing nothing 
more than setting a moral ideal for the sovereign, an ideal which is not a 
command to the sovereign, but a mere counsel, for it is based upon Austin’s 
utilitarianism and not upon his positivism. On the one hand and from the 
moral viewpoint, Austin thinks it would be preferable for the sovereign to 
avoid conflict with morality; but on the other hand and from the legal 
viewpoint, it makes no legal difference whether he does so or not, for in 
any event whatever he commands is law. Of course, Austin admits that if 
what the sovereign commands is morally wrong, the subjects, though they 
are not legally free to disobey, perhaps on moral grounds ought to decide not 
to follow the law. But no “non-legal” considerations, nothing beyond the 
command of the sovereign, can be admitted to status in the law itself. 
Austin does not use the term “pure law,” but his system, like that of other 
positivists, may not unfairly be considered as an attempt to isolate “pure” 
law. 

The difficulty any such conception of “pure” law faces is that actual law 
will not remain “pure.” Thus, though on his own principles obligation ought 
to be explainable solely in terms of the psychological state of fear engendered 
by the threat of force, he cannot so explain it. In an enlightened society, he 
admits, the habitual obedience rendered by the generality to the sovereign 
would arise solely “from reasons bottomed in the principle of utility,’®* that 
is, solely from moral reasons; if the government were perfect, such a convic- 
tion would itself be the motive of obedience, and if it were not perfect, the 
motive of obedience would be the fear that the evil of resistance might 
surpass that of obedience. But in reality, he finds, no political society is 
adequately enlightened, and so obedience arises from custom and prejudice, 
but more primarily from a perception of the expediency of government, that 
is, that any government is preferable to anarchy.** We may observe that this 
principal ground involves the fear that the evil of anarchy might surpass that 
of obedience and so is also a moral ground. 

Manning’s gloss on Austin plays down even in theory the place of sanction 
in positivism. He compares the sovereign to a sheep-dog and maintains that 
the sovereign’s duty is merely to round up marginal cases. Not all the sheep 
are or want to be marginal cases. Indeed, he points out, “the flock owes its 
continued existence as such not merely to the sheep-dog, but to the fact that 
the average sheep is content to trot along in the middle, and rarely if ever 
becomes a marginal case.”® He maintains, moreover, that the obedience 
even of the marginal cases is not necessarily due to fear of the dog. 

Manning’s analysis is not in accord with Austin’s theoretical analysis of 
law, where legal obligation is explained solely in terms of the efficacy of the 


62Austin, pp. 159-62. 63] bid., p. 296. 64] bid., p. 300. 
65C. A. W. Manning, “Austin Today: or ‘the Province of Jurisprudence’ Re-examined” 


in Modern Theories of Law (London, 1933), pp. 180, 194. 
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sanction, but it is in accord with Austin’s realistic analysis of the causes of 


obedience, where he frankly acknowledges the importance of morality for 
obedience. Austin writes: 


The religious duties of the subjects towards the sovereign government are 
creatures of the Divine law as known through the principle of utility. If it 
thoroughly accomplish the purpose for which it ought to exist, . . . the subjects 
are bound religiously to pay it habitual obedience. And, if the general good 
which probably would follow submission outweigh the general good which 
probably would follow resistance, the subjects are bound religiously to pay it 


habitual obedience, although it accomplish imperfectly its proper purpose or 
end.® 


It is thus clear that Austin is under no illusion that the moral principles 
of the people do not matter. In his view they matter very much, and it is 
because of the coincidence of moral with legal rules that good order exists 
in most bodies politic. Sanctions are not enough to guarantee civic peace. 
Austin recognizes that in actuality there is no necessary relationship between 
sanction and obedience to law and that there is a very striking relationship 
between morality and obedience. His English common sense forces him to 
admit the dominant role of “non-legal” considerations in legal situations 
when he studies law in the concrete. But he can give play to common sense 
only at the expense of logic, for the support of the legal order by the moral 
order is logically incompatible with his theoretical analysis of the relation- 
ship of law and morals. He has proclaimed the complete separation of 
law and morals and the divorce of jurisprudence from legislation. If this 
means anything, it must mean not only that law is not controlled by morals 
but also that morals is not the necessary support of law. Morals cannot be a 
constituent of law from one point of view and not from another. Austin 
cannot both have his cake and eat it. 

In fact, as Austin’s disciple Amos admits, “obedience to law, by giving 
men leisure and freedom to be moral, co-operates with morality in making 
them brave; but the bravery comes from the morality and not from the 
law.”’*’ Thus even to the extent that common sense forces the Austinians 
to admit a union of law and morals, their principles must compel them 
to concede that there is no genuine interpenetration. There may be co- 
existence, but no more. Law and morality may be contemporaneous causes, 
but they are not reciprocal causes. If law is what the sovereign says it is 


and only this, then any relationship between law and morals must be purely 
accidental. 


IV. Criticism 


In the century since Austin’s death his views have been subjected to 
considerable criticism. Much of the criticism has centred not so much on 
the volitional as on the technical aspects of the imperative theory, and the 


86 Austin, p. 307. 
87S. Amos, The Science of Law (New York, 1875), p. 33. The italics are added. 
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use of the term “command” itself, Professor Patterson points out, “has 
been more widely criticized than any other part of Austin’s conception.”®* 
Criticism of this kind has come even from those most sympathetic to 
Austin. Holland, for example, objects to the characterization of law as 
command because it is unable to explain satisfactorily such things as declara- 
tory laws and laws repealing laws. He suggests instead a definition of law as a 
“proposition announcing the will of the State,”®’ which will be able to 
explain indicative-mood laws as well as imperative-mood ones. Eastwood 
and Keeton, the most authentic Austinians of the twentieth century, though 
they maintain that law is most properly defined in terms of command, 
admit that there is more to law than command.” Kelsen attacks the 
notion of command for introducing into law a psychological element which 
has no place there, viz, the sanction-induced state of fear which leads to 
obedience; for him behavioural motives have no more place in “pure” 
law than moral and religious elements."* Yet all of these jurisprudents 
would probably agree with Jethro Brown that the most serious criticism that 
could be urged against Austin’s positivism was, not its positive errors, but its 
inadequacy,” and certainly all would maintain the necessity of the com- 
plete separation of law and morals. 

But other thinkers object to the very separation of law and morals posited 
by Austin and to the will-theory of law on which it is based. Sir Frederick 
Pollock takes Austin to task for maintaining that law is essentially sanction. 
“Law is enforced by the State because it is law,” he insists; “it is not law 
merely because the State enforces it.”"* For Lord Bryce, too, force is not 
an essential constituent but a consequent of legal order; “‘it is by the natural 
or providential order of things, and in virtue of the constitution of man as a 
social being, that men are grouped into communities under leaders who 
judge among them,” he says, and adds that “the same influences which have 
drawn men together keep them together, and make them willingly yield to 
the State the physical strength . . . needful for its purposes.”™* Sir John 
Salmond’s view is that the imperative theory grossly oversimplifies the 
concept of law by excluding from it all notes except that of force. The note 
of justice is equally essential, he argues, for “law is not right alone, or 
might alone, but the perfect union of the two.”*® Even Professor Hart, who 
is obviously quite well disposed towards Austin, hits at the roots of the 
command theory: 


[T]he command theory, viewed as an effort to identify even the quintessence 
of law, let alone the — of morals, seems breathtaking in its simplicity 


68Patterson, op. cit 


69T. E. Holland, The ; of Jurisprudence (12th ed., Oxford, 1916), pp. 88-9. 

TOR. A. Eastwood and G. W. Keeton, The Austinian Theories of Law and Sovereignty 
(London, 1929), pp. 20-37. 

71H. Kelson, “The Pure Theory of Law and Analytical Jurisprudence” (1941), 55 
Harvard Law Review 44, 57. 

72W. J. Brown, The Austinian Theory of Law (London, em - xv. 

73F, Pollock, A First Book of Jurisprudence (London, 1918), p 

74J. Bryce, Studies in History and Jurisprudence (New York, B01), vol. II, pp. 501-2. 

75J. Salmond, Jurisprudence (7th ed., London, 1924), p. 52. 
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and quite inadequate. . . . The situation which the simple trilogy of command, 
sanction, and sovereign avails to describe, if you take these notions at all 
precisely, is like that of a gunman saying to his victim, “Give me your money 
or your life.” The only difference is that in the case of a legal system the 
gunman says it to a large number of people who are accustomed to the racket 
and habitually surrender to it. Law surely is not the gunman situation writ 
large, and legal order is surely not to be thus simply identified with com- 


pulsion.”® 

But Austin can, consistently with his principles, describe the law in no 
other way than as “the gunman situation writ large,” because by hypothesis 
his system admits of no elements in law other than force. Austin’s system has 
a semblance of respectability only because he blurs in practice what he 
insists upon in theory. 

Hart, who wants to retain Austin’s theory of the separation of law and 
morals while abandoning his command theory, denies that there is any 
necessary connection between the two theories.” It is not to my purpose 
here to argue that there is no possible basis for the separation of law and 
morals except an imperative theory of law, though there would be good 
reasons for so arguing—for Hart rests his doctrine of separation upon a 
formalistic conception of law as a supposed middle ground between the 
view that law is primarily of the will and the view that law is primarily of 
the reason, a conception which is certainly open to challenge."* My purpose 
here, however, has been to argue that in Austin himself there is an essential 
relationship between the doctrine that law is primarily of the will and the 
doctrine of separation of the law as it is and the law as it ought to be, 
and that the latter doctrine is a consequence of the former. Professor Fuller 
has already pointed out, against Hart, that though Austin again and again 
“teeters on the edge of an abandonment of the command theory . . . he 
never takes the plunge . . . because he had a sure insight that it would 
forfeit the black-and-white distinction between law and morality that was 
the whole object of his Lectures.”” If our study of Austin’s thought has 


76Hart, supra fn. 52, at pp. 602-3. Hart adds. supra fn. 36, at p. 96, that “we must 
take into account Austin’s additions to and refinements upon his starting point. His 
account of specifically legal obligation differs from the primitive example of the gunman 
in a number of respects. Instead of the gunman, we have the sovereign defined as 
the person or persons whom the bulk of society generally obey, and who is himself 
not in a like habit of obedience to anyone else; further, commands of the sovereign are to 
follow ‘general’ courses of conduct and are addressed usually to numbers of persons.” 
These differences are obviously not vital ones. 

77Hart, supra fn. 52, pp. 601-2. 

78A. P. d’Entréves, “The Case for Natural Law Re-examined” (1956), 1 Natural 
Law Forum 5, believes that “it is characteristic of the modern approach to the problem 
of law to discard the notion of will from that of law altogether” (p. 10), and he inter- 
prets the doctrines of both Hart and Kelson as non—will-theories (pp. 10-12). But 
though Kelsen, for instance, succeeds in eliminating voluntarism from the realm of the 
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demonstrated anything, it has been that the very core of his jurisprudence 
is his position that law is essentially something of the will, for all its ele- 
ments—command, sanction, duty, and sovereignty—smack of voluntarism. 
Professor Goodhart has classed the command theory of Hobbes and Austin 
with the sanction theory of Kelson as a force theory,®° and he is surely 
right with regard to Austin. Austin’s basic jurisprudential insight is force 
or will, and all his other positions, to the extent that they are logical, can be 
deduced from this. It is because law is the will of the sovereign that it is so 
wholly cut off from morals, for if the sovereign’s will is absolute and there 
are no legal limits to it, morals, to be valid at all, must be something other 
than law, that is, separated from law. The separation of “is” and “ought” 
thus flows logically and necessarily from the insistence on law as the will 
of the sovereign backed up by his might. 

One of the criticisms against which Hart attempts to defend the separation 
of law and morals is the criticism which he attributes primarily to the 
American legal realists, viz, that such a separation of the “is” and the 
“ought” involves the acceptance of an automatic and mechanical view of 
the judicial process.** Professor Friedmann made a similar criticism when 
he wrote: “[L]egal positivists could delude themselves that they were not 
concerned with legal ideology. In reality these lawyers were legal philoso- 
phers, like every one who has to solve legal problems, but their philosophy 
was often inarticulate. They were on the whole unconscious of the non- 
legal values and ideals involved.”*? But to think that these are criticisms of 
Austin, Hart contends, is to charge him with adherence to Blackstone’s 
fiction that judges do not make but merely find the law, a fiction which 
Hart believes Austin rejected. Hart maintains that the insight of the 
realists is not inconsistent with Austin’s doctrine of separation unless the 
former is interpreted to mean that the principles on which judges base 
their decisions are moral ones. Hart will not admit the validity of such an 
interpretation : 


It does not follow that, because the opposite of a decision reached blindly 
in the formalist or literalist manner is a decision intelligently reached by 
reference to some conception of what ought to be, we have a junction of law 
and morals. We must, I think, beware of thinking in a too simple-minded 
fashion about the word “ought”. . . . The word “ought” merely reflects the 
presence of some standard of criticism; one of these standards is a moral 
standard but not all standards are moral.®* 


There is no disputing Hart’s claim that not all standards of criticism 
are moral standards. Clearly the rules of games, to which Hart is so fond 
of analogizing, are largely non-moral standards. But the analogy between 
law and the rules of a game is so slight and insignificant that it is misleading 

89Goodhart, of. cit., pp. 10-18. 
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to make use of it at all. Professor d’Entréves points out that “the main 
difference between law and the rules of a game is that the rules of a game 
are freely chosen and submitted to.”** Further, he maintains, the “game 
theory” leaves us indifferent to the kind of game that is played, whereas 
compliance with the law involves the acceptance of certain values as 
binding.** The vital distinction between law and the rules of games is that 
games deal with special, “non-moral” situations, whereas law must deal 
with human conduct in the broadest sense. Though all acts are moral in the 
concrete, yet they may be generically divided into those which are good 
in themselves, those which are bad in themselves, and those which are 
indifferent as to goodness and badness. Games are by and large concerned 
with the realm of the morally indifferent. On the rare occasions when they 
depart from this neutral role they do become in themselves morally good 
or bad. Many theologians, for instance, hold that the rules of boxing 
are intrinsically immoral because they countenance deliberate injury to 
the person of another. But normally games do not have moral value in 
themselves. Legal rules, however, are not at all like the rules of games in 
this respect. It is, of course, true that they deal with many things which, 
like the subject-matter of games, are morally neutral in themselves; but 
these, though certainly the most numerically significant, are yet the most 
peripheral legal issues, and the morally neutral rules are enclosed within 
a framework of rules which do have moral value in themselves. The most 
basic rules of a legal system necessarily rest upon and involve moral judg- 
ments. Even Kelsen, after reducing all positive law to a single basic norm, is 
compelled to admit that the validity of this norm is assumed by virtue of its 
moral content, that “it is valid . . . like a norm of natural law.’’** 

There is a final point to be made with regard to Hart’s insistence on 
Austin’s compatibility with the American legal realists. Though there is a 
passage in which Austin speaks approvingly of “judge-made law,”*®" it is 
by no means evident that he would favour judicial reliance on any “‘oughts,” 
even “non-moral” ones, and certainly generations of English jurists have 
lived and died thinking themselves compelled as Austinians to reject any such 
recognition of standards in the law. Indeed, Austin seems emphatically 
to bar all “oughts,” moral or otherwise, from the realm of law, for he 
excludes from jurisprudence not only the law of God, that is, what we call 
morality, but also the whole area of “positive morality,” that is, the opinions 
and sentiments held by men with regard to human conduct. Only the com- 
mand of the sovereign is law and only law is the subject of jurisprudence. 
The view of Austin’s first commentator, Sir William Markby, is that 
though a judge’s whole authority to make law is delegated to him from 
the sovereign, every standard which he uses for his guidance is not 
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necessarily a legal one. “If a judge comes to a decision by drawing lots, 
or after inspecting entrails, or by causing the parties to submit to some 
ordeal,” he says, “‘we do not think it necessary to say . . . that these matters 
were all thereby brought within the province of jurisprudence.”** Such 
rules of decision, though they may “hover upon the borders of law,’’®® are 
not law at all. But a conception of jurisprudence which cannot encompass 
within its scope the normal bases of judicial decision can hardly be 
accepted as a valid one. There is little evidence in Austin and his school 
even of a desire to include in their jurisprudence the elements present in 
judicial deliberation, and so there is good reason to suspect their commit- 
ment to the conception of law as a means to social ends and not an end in 
itself. 

Another criticism against which Hart attempts to defend the thesis 
of the separation of law and morals is that arising from German positivists 
who revised their views in the light of their experiences under the Nazi 
régime. Hart admits that their criticism of positivism is not compatible 
with Austin’s views: Radbruch, for instance, came to hold before his 
death that any enactment of positive law which contravenes basic principles 
of morality not only ought not to be obeyed (which Austin, too, would 
admit), but ought not even to be considered as law. Hart’s own view is 
that a decision to disobey the Nazis’ laws presented “a genuine moral 
dilemma in which the ideal of fidelity to law had to be sacrificed in favor 
of more fundamental goals,” and that the very fact that law is only law 
and not morality leaves one free to make a moral judgment that a particular 
law ought not to be obeyed. He writes: 


[I]f we . . . make our protest against evil law in the form of an assertion that 
certain rules cannot be law because of their moral iniquity, we confuse one 
of the most powerful, because it is the simplest, forms of moral criticism. If 
with the Utilitarians we speak plainly, we say that laws may be laws but too 
evil to be obeyed. This is a moral condemnation which everyone can understand 
and it makes an immediate and obvious claim to moral attention. If, on the 
other hand, we formulate our objection as an assertion that evil things are 
not law, here is an assertion which many people do not believe, and if they are 


disposed to consider it at all, it would seem to raise a whole host of philo- 
sophical issues before it can be accepted.*! 


But surely this is mere rhetoric, for the two types of criticism are not to 
be distinguished as the moral and the legal, or as the effective and the 
ineffective. Criticism of a bad “law” within the mediaeval tradition is 
never merely to the effect that it is legally bad, that it is a bad law. It 
rather states first that this rule is not according to right reason (which 
is to say that it is morally evil), and that therefore, because it is morally evil, 
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it is not even law. Both types of criticism, then, make and proclaim a moral 
criticism of a bad law; the mediaeval tradition would add a legal criticism 
as well, viz, that it is not law. It is hard to see how a double condemnation 
is any less effective than a single one, especially when in the former the 
moral criticism is not absorbed in the legal one but remains distinguishable. 
The crucial question in both approaches is whether the law ought to be 
obeyed or not, and this cannot be completely answered either by the state- 
ment that it is morally wrong or by the statement that it is not law, for 
there must always be a prudential judgment to weigh the evils of resisting 
and obeying in order to determine which is the lesser. Hart’s object is to 
ensure that the moral choice caused by the existence of a bad law should 
be articulated rather than hidden, and this is indeed an important considera- 
tion. But he is wrong in thinking that the approach of the mediaeval tradi- 
tion tends to conceal the moral force of a judgment regarding a bad “law,” 
for it enunciates a moral judgment which is no less cogently moral because 
it is also a legal judgment. 

More important, however, than the highly exceptional case where there 
is conflict between law and morals is the vast majority of cases in which 
there is an absence of conflict and even a great measure of agreement. 
Now what Austin wants to establish by the separation of law and morals, 
Hart asserts, is that “first, in the absence of an expressed constitutional or 
legal provision, it could not follow from the mere fact that a rule violated 
standards of morality that it was not a rule of law; and, conversely, it 
could not follow from the mere fact that a rule was morally desirable that it 
was a rule of law.”® There is no issue over the second point; even those 
who posit the interpenetration of law and morals do not battle for the 
incorporation of all morals into law. What is distinctively positivistic, then, 
is the view that a rule contrary to moral standards remains law, and it is 
the desire to establish this freedom of law from the interference of morals 
that is the raison d’étre of the whole doctrine of the separation of law and 
morals. But by positing the doctrine of separation with this purpose in 
mind Austin by logical necessity also destroyed the moral foundation of law, 
for if morals is so separated from law that it cannot control it, then neither 
can it support it; and the result of the withdrawal of moral support from 
law is the reduction of legal obligation to meaninglessness. 

Professor Goodhart has recently recognized that the key to the science 
of jurisprudence is not the word “command” but the word “obligation,” 
and in keeping with this insight he has defined law as “any rule of human 
conduct which is recognised as being obligatory.’”’® It is crucially important, 
he feels, to distinguish between obligation and obedience. Obedience may 
be based solely upon fear and it never involves “the feeling of oughtness’™ 
which constitutes obligation. It is obligation and not obedience which 
makes law: “people may carry out a command because they are afraid not 
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to do so,” he remarks, “but it does not become a law for them unless they 
recognize that there is an obligation on them to obey.” 

Goodhart goes on to attempt to ascertain what makes a rule obligatory. 
To begin with, he argues, recognition of obligation by the lawgiver is of 
no significance. It is the recognition of a rule as law by the officials of the 
state and by the ordinary citizens which is significant. Now the grounds on 
which this recognition of obligation is based are four in number: the vague 
feeling of duty on the part of the people; their reverence for the law; their 
recognition that law is essential for civilized life; and their recognition 
that there is a moral obligation to obey the law. The last ground, Goodhart 
believes, may be of two kinds: either the recognition of a moral obligation 
to obey a law merely because it has been issued by the government, in which 
case the moral obligation is not absolute but is based upon the realization of 
the necessity of law for the community, or the recognition of a moral obliga- 
tion because the rule itself is intrinsically right and just. Fear is not a ground 
of obligation at all; it “may produce obedience to a command, as in the 
case of a bandit, but it cannot bring about a sense of obligation.”®* 

Though Goodhart does not himself so conclude, it seems obvious to 
the reader that all four grounds of obligation are reducible to the fourth 
ground, viz, the recognition of moral obligation. The vague feelings of 
duty and reverence which he finds in the people are consequences of the 
people’s recognition of moral obligation, at least to the extent that these 
feelings are capable of conceptualization. His third ground, viz, the recogni- 
tion that law is essential for civilized life, is merely another way of stating 
the first subdivision of his fourth ground, viz, the recognition of a moral 
obligation to obey a law because government is morally necessary for 
society and obedience to law is part of the price of maintaining government 
in being. Here, as in a number of other instances,®*’ Goodhart seems to 
hesitate to draw in all their fullness the conclusions implicit in his own 
premises. The proper conclusion may be stated in the words of d’Entréves: 
“(T]he problem of obligation is not and cannot be a merely legal problem: 
by this I mean that it is not a problem that can be answered by pointing 
at the mere existence of law as a fact. . . . It is, in fact, a ‘moral’ 
problem. . . .”%° 

This dependence of the legal on the moral order was brought out 
a half-century ago by Sir John Salmond, who defined law as “the rules recog- 
nized and acted on by courts of justice”®® and stressed that what a litigant 
obtains in a court of justice “is essentially and primarily justice and not 
law.” Salmond had a clear conception of the nature of the “ought” implied 
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by justice, for he writes: “. . . the statement that a man ought to do a certain 
act presupposes some appointed end, and indicates that the act in question 
is the proper means to that end.’”’*** St. Thomas Aquinas himself could not 
state the nature of obligation better: law is a necessary means to a neces- 
sary end, and obligation arises from this relationship of means to end. This 
is the nature of all obligation, legal or moral. Moral obligation involves the 
perception by reason of this means-end relationship. Legal obligation adds 
to this the positive act of legislation on the part of the lawgiver, but since 
it includes reason’s perception of the necessity of an act in relation to a 
necessary end, it is essentially founded on moral obligation, which is just 
another name for this perception of reason. The subjective motives of the 
citizens in their obedience do not matter; what matters is the objective 
worthiness of the legal rule to obligate, that is, its objective and necessary 
relationship to a necessary end. In the words of d’Entréves, “law may or 
may not be obeyed for the sake of its obligatoriness. But there is only one 
ground for the obligation of the law, and this is a moral ground.”**? Moral 
obligation is the very soul of legal obligation, and without it legal obligation 
is devitalized and lifeless, a mere corpse. 

We have seen that for Austin law is a command of a political superior 
to a political inferior and that the concept of command implies the correla- 
tive notions of sanction and “obligation.” Law is therefore nothing more 
than a series of commands from the sovereign backed up by the threat that 
force will be applied in the event of disobedience. In such a theory obliga- 
tion can mean nothing more than the state of intimidation in the subject 
which causes him to obey the command, and indeed, as we have seen, 
Austin’s analysis of the concept of obligation reveals that it means for him 
nothing more than the necessity imposed upon the subject by his fear of the 
threatened sanction. In the words of Sidgwick, who on this point is quite 
Austinian, “the law is conceived as exercising a certain constraint on the will 
. .. and it is this constraint that the term ‘obligation’ expresses.”’’°* Obliga- 
tion is thus a necessity imposed by the will of the sovereign upon the will of 
the subject. It is obviously imposed by the sheer will of the sovereign 
because, although it may happen to be reasonable as well, it need not be, 
for it is just as much law whether it is reasonable or not; as Holland puts 
it, laws are “precepts in which the cause of obedience depends on the will 
of him who commands.”*”* It is equally obvious that it is imposed upon the 
will of the subject because he has no need to make a judgment that the 
command is reasonable but has only to obey; to quote Holland again, laws 
are “propositions addressed to the will of a rational being.”*®* For Austin, 
law is force, and obligation is obedience under fear. 

It is inevitable that this should be so in a positivistic jurisprudence. At the 
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outset of this paper we saw that for Hobbes law is a command lacking all 
justification other than that supplied by “the Will of him that sayes it.” The 
same is also true of the Austinian conception of law. Holland, Austin’s 
foremost disciple, is speaking in Hobbesian terms when he declares that laws 
are commands, “that is to say, precepts in which the cause of obedience 
depends on the will of him who commands; not counsels, which are precepts 
in which the reason of obedience is taken from the thing itself which is 
advised.’’"?°* This statement displays in bold relief the intellectual bank- 
ruptcy of Austinian positivism. Man’s noblest power, reason, is denied a 
significant part in the fundamental means of social control. There is a 
reason for law, so to speak, but that reason is not reason; it is the arbitrary 
fiat of the ruler backed up by naked force. Of course, the fiat may not be 
arbitrary in practice, but it is necessarily so in theory, since it is legally un- 
controlled by anything outside the ruler—indeed, by anything outside the 
will of the ruler, for even the ruler’s reason has no necessary part in 
the making of law. Law for Austin, as for all legal positivists, is sheer 
arbitrariness. 

Of course, reason plays some part in positivistic jurisprudence, as it 
must in all things human, but its role is as a rationalizing rather than as a 
rational force. Reason is employed to rationalize and systematize the 
primary datum, law as willed. A will-theory of law cannot get along without 
using reason to this extent, but it is a strictly subsidiary role for reason.’®* 
It is never allowed to get to the root of the matter, never allowed to consider 
the reasonableness of the rule itself, for the rule has no reasonableness per se 
—any reasonableness it has is purely accidental. I believe it is this rationaliz- 
ing role of reason which Professor Fuller has in mind when he writes that 
“law, considered merely as order, contains . . . its own implicit morality” 
and that “this morality of order must be respected if we are to create any- 
thing that can be called law, even bad law.’’*®* In a will-theory reason can 
be nothing more than a veneer applied to something already fully con- 
structed by the will of the lawgiver. But this is not enough, for, as Fuller 
puts it, “law, as something deserving loyalty, must represent a human 
achievement; it cannot be a simple fiat of power. . . .”’°® The thoroughgoing 
adherence of positivism to a will-theory of law involves a denial of the moral 
content of law and a consequent inability to explain legal obligation. 


106]bid. The italics are added. 
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V. CONCLUSION 


For Austin law is law and morality is morality, and if ever the twain 
shall meet, it is a purely coincidental occurrence in no way following from 
the nature of either. He does, it is true, admit a certain moral obligation 
to obey the law, but this obligation arises concomitantly with and inde- 
pently of the law; as his disciple Amos observes, virtuous action comes 
from morality and not from law. The separation of law and morals is real 
and complete. 

The tragedy of the Austinian separation of law and morals is not the 
damage that might occur to morals. Austin does not follow Hobbes in 
positing a radically absolutist system, and he leaves the moral realm un- 
tampered with. For him human acts remain moral acts, and if there is a 
conflict between positive law and moral law, he fully expects the subjects to 
follow their moral consciences. Moreover, as Professor Hart has shown, there 
is no necessary connection between the Austinian separation of law and 
morals and a non-cognitive view of ethics."”® 

It is not morality that is destroyed by the separation of law and morals; 
what is destroyed is ultimately the law itself, for the theory of separation 
removes the raison d’étre and ground of law, and in so doing robs it of its 
obligation, of its power of inducing assent and conformity. Of course, the 
force which legal positivism substitutes for reason in the conception of law 
is necessary in any legal system to compel obedience in certain cases; but 
if all cases were of this kind, if obligation per se were insufficient in the 
majority of cases to induce obedience, then the whole political structure 
would collapse and anarchy reign supreme. The absence of real binding 
power in Austin’s system is concealed by his use of the word “obligation,” 
which connotes more than mere physical necessity, though Austin by hypo- 
thesis can give it no meaning beyond that. There is no conception of obliga- 
tion, properly speaking, in Austin because there is no essential motive for 
obedience beyond the will of the author of the law. A true theory of obliga- 
tion involves a cause of compliance based upon the very thing commanded, 
a cause which is at the same time a reason, both because it is itself in 
conformity with reason and because it makes an appeal to the reason 
of the subject. 

Hart adheres to the separation of law and morals precisely because he 
feels that, as well as safeguarding the integrity of legal concepts, it makes 
possible the most powerful form of moral criticism of law. It would seem, 
however, to make for even more powerful criticism of law to be able to 
say that this rule is not only too evil to be obeyed but that it is too evil 
even to be law. The moral condemnation loses none of its effectiveness in 
such a form and, for those who accept it, the accompanying legal condemna- 
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tion is also potent. But even assuming for the sake of argument that the 
separation of law and morals does make possible a more powerful form of 
moral criticism of law, the vital question is still untouched, viz, what the 
doctrine of separation does to the moral support of law. What becomes of 
the law in the overwhelming majority of cases where it is morally acceptable? 
In these cases the separation theory would deprive it of the support of 
morality, at least in the vast area of generically indifferent acts. There is 
no moral obligation to obey, and because there is no moral obligation, 
there is no true legal obligation, for the objective acceptability of the thing 
commanded has been removed from consideration. Thus it is the law and 
not morality which suffers from the separation of the law as it is and the 
law as it ought to be. 

There is one thing to be said in favour of the legal positivists and that 
is that their instinct to oppose the judging of law by something wholly 
extrinsic to it is fundamentally right. There is something intellectually offen- 
sive about Blackstone’s thesis that human law is subject to an extrinsic 
measure and that a human law which conflicts with morality is for that 
reason not truly law. Blackstone’s teaching is a distortion of the mediaeval 
doctrine because he has merely taken phrases from the earlier tradition 
without understanding the principles from which they spring. What Black- 
stone and Austin both fail to see is that, if law is subject to morals, it is 
only because both are subject to reason. Law is something of reason and for 
law to be judged by reason is thus for it to be judged by something intrinsic 
and not by an alien standard. Reason, further, is the rule of morality, and the 
norm of whether an act is moral is thus whether it is in accord with reason. 
Morals is the name given to the area of necessary means-end relationships 
perceived by reason. Law is the name given to the area of necessary or bene- 
ficial means-end relationships perceived by reason and ordained by political 
authority. Law must be both rational and willed, but it must be rational 
before it can be willed. It is through the principle of the rationality of law 
that morals enters into law. On the one hand, the whole of morals does 
not become part of the law, but only that part which the legislator wills 
to incorporate. On the other hand, a law cannot contravene even that 
part of morals which is not incorporated, because, since morality is reason- 
able, to do so law would have to cease to be reasonable, and in so far as it 
ceases to be reasonable it also ceases to possess the character of law. 

It is easy to understand why the legal positivists exclude from their con- 
ception of law reason, morals, and obligation, for these elements are the com- 
plex aspects of legal reality, and the fundamental desire of the positivists 
is, as Professor Fuller notes with regard to Kelsen,' to simplify reality into 
a form that can be absorbed by positivism. In their desire to keep law 
clear, distinct, and simple they eliminate from its essence everything but will. 
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The legal world of Austin is thus a vacuum world, “pure” but artificial. 
Unfortunately for Austin, man cannot escape the real world, crude and 
unsystematized as it may be. 

There is something sub-human about a positivistic jurisprudence, which 
conceives of law as sheer wilfulness and sees man as responding to the 
crack of the sovereign’s whip. Any will-theory necessarily and inevitably 
conceives of man as at best a child, at worst an animal, for it holds that 
he need be told only what to do. But this is not enough for man, who has 
been endowed with reason and whose reason demands an answering echo 
from law. Man must therefore know not only what is the right thing to 
do but also why it is the right thing. No will-theory of law can ever explain 
law and thus give satisfaction to the human mind, because by its very nature 
it eschews any attempt to explain. But in the long run man must be led, 
not driven, and so, in the long run, he will reject legal positivism, because 
its emphasis on arbitrary will and the consequent separation of law and 
morals have rendered it incapable of explaining legal obligation. 














METROPOLITAN GOVERNMENT IN CANADA 
Tuomas J. PLUNKETT* 


I. THE METROPOLITAN PROBLEM 


HE growth of cities has long been regarded as one of the outstanding 
phenomena produced by the industrial revolution. At different times 
during the past century or so most western states have changed from rural 
to urban societies. By comparison with Great Britain and other western 
European states Canada has only recently acquired a predominantly urban 
status and it is largely since the end of World War II that Canadians have 
come face to face with the complex of social, economic, and political prob- 
lems that are part and parcel of urban population concentrations. The 
burgeoning growth of cities in Canada, the United States, and most indus- 
trialized nations is the product of dramatic changes in technology, trans- 
portation, communications, and marketing. All of these have contributed to 
an ever increasing standard of living and a widening of opportunities for 
leisure-time pursuits. These striking changes in the economic and social 
environment have given birth to countless new opportunities for investment 
and employment. And the resulting expansion of corporate and personal 
income has helped to support a wide range of social security measures. 
While this process of economic growth and change has yielded untold 
benefits to the population at large, it has thrust a whole series of new and as 
yet unsolved problems on the local governments of the most densely popu- 
lated urban areas. The fact of the matter is that the “population explosion” 
of the last decade and a half is not quite the simple matter of cities becoming 
larger. In the large cities most population expansion has occurred just 
outside the boundaries of the city—on the fringe comprising villages, town- 
ships, and counties. The population of these fringe areas has now become 
urban in character although the structure of government, designed for 
essentially rural conditions, has remained relatively unchanged. This, in 
essence, is what we have come to recognize as the modern metropolitan 
community. 
The metropolitan area’ is undoubtedly the most outstanding phenomenon 
resulting from urban expansion. It develops from the fact that urban growth 
does not spread uniformly throughout all urban municipalities with each 


_ *B.A. (Sir George Williams), M.A. (McGill), Director of Research, Canadian Federa- 
tion of Mayors and Municipalities. 


1“A metropolitan area is a group of urban municipalities linked closely physically, 
economically, and socially, so that in many ways they may be considered a single com- 
munity. The centre of economic and social life in a metropolitan area is a large city, 
a ‘central’ or mother city from which people move to establish suburban communities”. 


Dr. Albert Rose, Problems of Canadian City Growth (Community Planning Association 
of Canada, Ottawa, 1950), p. 4. 
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city or town obtaining a proportionate share of the total. The fact of the 
matter is that urbanization results in the large cities becoming more than 
proportionately larger. It is these largest cities with their bewildering variety 
of activities and opportunities that provide a magnetic attraction in pulling 
more and more people from the smaller centres to participate in the varied 
social, economic, political, and intellectual life that a big city offers. 
Eventually, the population expands outward into the fringe communities 
that usually ring such a city. These, too, become saturated, with the result 
that the continually expanding population spreads out into the open country- 
side. Despite the fact that the metropolitan area is a social and economic 
entity in that the various segments of it are interdependent, it remains 
politically fragmented and embraces a considerable variety of local 
government units and special purpose authorities of one kind or another. 
The general characteristics of metropolitan areas are aptly described in the 
following statement: 


The almost universal division of metropolitan areas into many units of local 
government is the result of numerous factors. In general, it reflects the fact that 
population growth has extended ever outward from the urban centres and has 
overrun the boundaries of the central city and many other long-established 
governmental entities. In some metropolitan areas, cities originally separated by 
open country have simply grown into each other. Also, additional local govern- 
mental agencies have been created in the areas of growth to provide urban 
services as the needs become critical. 

Rivalries and conflicts among neighbouring communities, suburban distrust 
of the central city, as well as general lack of foresight, have contributed to the 
absence or failure of measures which might have limited or relieved the effects 
of metropolitan fragmentation.” 


As Canada has become more urban in character its urban population has 
tended to concentrate in a few metropolitan areas. For example, of a total 
population of 16,080,791 in 1956, some 10,714,855 persons, or 66.6 per 
cent of the total, resided in urban areas. However, 6,281,598 persons repre- 
senting nearly 57 per cent of the total urban population or almost 40 per cent 
of the entire population lived in fifteen metropolitan areas.® 

In the United States the concentration of population in metropolitan areas 
follows a similar if not more dramatic pattern: 


Preliminary figures released by the Census Bureau indicate that approximately 
61.3% of the nation’s population, or some 108.9 million persons, is contained 
in the 189 standard metropolitan statistical areas defined by the Bureau prior to 
the census. Final totals will show a slightly higher percentage, since 21 addi- 
tional areas with a population of some 2.4 million were defined as standard 
metropolitan statistical areas after the 1960 enumeration. 

Some 80% of the total population increase of 26.4 million occurred in the 


2Proceedings of the National Conference on Metropolitan Problems, 1956 (Govern- 
ment Affairs Foundation, New York), p. 10 


8Dominion Bureau of Statistics, 1951 and 1956 Census of Canada. 
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standard metropolitan statistical areas, with the suburban sectors receiving 
about two-thirds of the total increase.* 


The metropolitan area or community is characterized by one single, 
inescapable fact—it is not a single governmental unit but a group of govern- 
mental units, none of which has authority over the area as a whole. As a 
consequence, the apparently simple problem of providing municipal services 
is made infinitely complex by the diffusion of the requisite authority through 
a number of separate local governments. Moreover, the variation in re- 
sources of these local governments has given rise to considerable disparity in 
the level of services as between municipalities. Finally, problems common to 
the entire metropolitan community remain unresolved because no govern- 
mental unit possesses decisive control. In a metropolitan community the 
services deemed essential to meet the needs of modern living are the 
responsibility of several governmental units. However, the authority of each 
is restricted to a specific area representing only a segment of the metro- 
politan territory. This political fragmentation characteristic of the metropoli- 
tan community exists in spite of the fact that the inhabitants, irrespective of 
the section in which they may reside, are economically and _ socially 
interdependent. It is within the metropolitan areas that urban problems are 
most pressing and where the greatest difficulty with respect to their resolu- 
tion is experienced. These same problems are felt in other urban areas but 
where the urban population is confined within a single city, as is frequently 
the case with cities distant from the metropolitan area, the problems are less 
acute and somewhat easier to resolve. 

Metropolitan areas are in large part the product of the population 
mobility made possible by the automobile. It has enabled the city dweller 
to move into the surrounding countryside and travel back and forth to his 
place of business in the city. This is one of the reasons why the growth of 
central cities has not been as rapid as growth in the suburban or fringe areas. 
The real population explosion has therefore occurred on the periphery of 
the large cities in the formerly small villages, townships, and counties. While 
the automobile provided a means of enabling people to live in the outskirts 
and work in the central city there were a number of other reasons that 
motivated the flight to the suburbs. And these reasons are many—the 
availability of land, the possibility of lower taxes, the prestige associated with 
a suburban home, a desire to escape the more unpleasant characteristics of 


life in the large city. This outward expansion of population has had chaotic 
results; 


The movement outward has had many consequences. Land within the city 
remains vacant, while new subdivisions spring up outside. Blighted central areas 
are not rebuilt. Commuting population flows in and out of the city daily, re- 
quiring expanded municipal services, yet contributing nothing directly to the 


ae Area Problems (Conference on Metropolitan Area Problems, New York, 
). 
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city treasury. Outside the city in the newly built areas problems are thrice 
compounded. The new areas struggle to duplicate facilities already available 
in the city. The problem of developing water and sewerage mains and school 
buildings is enormous, and the fiscal ability of the newly-settled, small area is 
seldom adequate for the task.® 


In Canada the political boundaries of the various units of local govern- 
ment found in the metropolitan areas were established in an era that was 
primarily rural and long before the advent of the automobile. A similar 
observation would no doubt be relevant in the United States. In this earlier 
period the distinction between urban and rural communities was clear-cut. 
Towns and cities were recognizable entities and for the most part rural areas 
were separate and distinct regions. The political boundaries corresponded to 
the economical and social reality of the town or rural area. The economy of 
the time was relatively simple and there was little economic interdependence 
between local areas. These factors together with “the existence of a sense 
of local consciousness were conducive to the concept of a separate local 
government for each area; each looked after its own affairs and was not 
greatly interested in or affected by the affairs of others.”® The political 
boundaries of the local government units established were adequate for the 
needs of the day. However, it is these same boundaries and these same units 
of local government that are still maintained and even staunchly defended 
in the interdependent economy of the modern metropolitan area. They have 
been perpetuated in spite of the vast and dramatic changes that have taken 
place in the interim. No doubt it was the persistence with which North 
American society has clung to outmoded and inadequate institutions of local 
government that led Governor Rockefeller of New York State to declare 
that: “The metropolitan problem results from the collision of the irresistible 
forces of the second half of our century with the immovable forms and 
structures of the first half.” 

What has come to be regarded as the metropolitan problem is really a 
whole series of problems that are area-wide in character. For example, the 
dispersal of population brings the need for intermunicipal roads that cannot 
be ended at political boundaries. The growing volume of automobile traffic 
that daily enters the large city from the suburbs produces an ever increasing 
congestion which cannot be alleviated without an adequate system of mass 
transportation. The public safety of a metropolitan community requires an 
efficient police force that can cross political boundaries with ease. Modern 
water supply and sewage disposal systems are shaped by topography, and 
the economics of their construction will not usually allow them to be 
confined within limited political boundaries. All of these problems—and 
there are many more not enumerated here—are in the main area-wide in 


5Betty Tableman, Governmental Organization in Metropolitan Areas (Ann Arbor, 
Mich., 1951), p. 7. 

6“Facing the Facts of Metropolitan Development,” a speech delivered to the Edmon- 
ton Chamber of Commerce, May 4, 1960, by H. Carl Goldenberg, Q.C. 
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character. Their resolution in terms of the needs and requirements of the 
metropolitan community represents a continuing challenge to the ingenuity 
of men. 

Over the last forty years, and particularly since the end of World War II, 
the metropolitan area has never ceased to absorb the interest of the political 
scientist, the city planner, the sociologist, the economist, the engineer, the 
politician, and a host of others with special interests in some particular phase 
of metropolitan development. In the United States, where the number of 
metropolitan areas is far greater than in Canada, the search for a solution to 
both particular and general problems of metropolitan areas has proceeded 
with increasing intensity. Evidence of the significance of the metropolitan 
area and the growing awareness of the problems of governing the spreading 
metropolitan communities in the United States is probably best illustrated 
by the mounting number of metropolitan surveys being undertaken. In this 
connection it was recently reported that 


Of 112 general metropolitan surveys begun since 1923, 79 were initiated 
during the 10-year yeriod 1948-1957. Contrasted with an average of one or 
two surveys per year during the first 25 years is the recent sharp increase to an 
average of almost 12 surveys per year initiated during the period 1953-1957. 
Not only the growing number of metropolitan surveys, but also their broadening 
scope and increased financial support, indicate this growing concern for the 
government and politics of the total metropolitan community.? 


While the volume of research and discussion of metropolitan problems 
has been extensive it stands in marked contrast to the amount of basic change 
that has been achieved by way of developing a structure or form of govern- 
ment that meets more adequately the political and administrative needs of 
the metropolitan area. The striking disparity that exists in this connection is 
illustrated by the fact that in the United States during the last thirty years 
there have been eighty-eight major surveys of metropolitan-area organiza- 
tion, but in only three cases was the survey followed by the adoption of its 
major recommendations.® “Frankness requires me to say,” commented Dr. 
T. H. Reed, a noted leader in the movement for metropolitan government, 
“that so far we have accomplished little more than the world’s record of 
words used in proportion to cures effected.” 

It should not, however, be construed from the foregoing that no real 
improvement in metropolitan government organization has been achieved. 
In a number of instances some reorganization has been accomplished 
primarily with the objective of dealing with specific public service problems 
confronting metropolitan communities. Most of these attempts at reor- 
ganization, while providing a measure of improvement, have not seriously 
changed the pattern of local government in metropolitan areas. More 


*Metropolitan Surveys (Government Affairs Foundation, New York, 1958), p. 3. 
SEdward C. Banfield and Morton Grodzins, Government and Housing in Metropolitan 
Areas (New York, 1958), p. 44. 
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important, none have provided a legal political identity for the area as a 
whole, that is, a government that has jurisdiction over an entire metropolitan 
area.® Until very recent years the attempts to reorganize local government to 
deal with metropolitan problems have been along the following lines:*° 

1. Intergovernmental arrangements. Co-operative arrangements with 
respect to certain public services have frequently been worked out between 
local government units in a metropolitan area. Frequently it involves the 
sale of a particular service, for example, water, by the central city to one or 
more suburban local governments. Such arrangements are fairly easy to 
implement inasmuch as they do not require any change in the local govern- 
mental structure. 

2. Special purpose authorities. These are usually separate independent 
units established for the purpose of providing a specific service to a number 
of local governments. This device found considerable popularity in metro- 
politan areas. The political and legal simplicity of their establishment has 
led to a bewildering proliferation of them in many areas resulting in a not 
inconsiderable amount of political and administrative confusion. 

3. Annexation or consolidation. Annexation involves the absorption by 
the central city of territories contiguous to it. Many of the larger cities 
achieved their present size by way of annexation. In some instances it was 
a matter of the central city annexing an unincorporated fringe area or a 
relatively weak local government unit that was experiencing financial diffi- 
culty. While annexation is still possible and probably desirable in the smaller 
urban areas, it is no longer considered feasible in the large metropolitan 
areas where there are well-entrenched stable local governments on the 
periphery of the central city. 

4. City-county separation and consolidation. In Canada the county form 
of government exists only in the provinces of Quebec, Ontario, New Bruns- 
wick, and Nova Scotia, and is essentially a rural form of government. In 
the United States where the county system is an integral part of the govern- 
mental framework of most states it has been utilized to some extent as an 
agency for dealing with metropolitan problems. Thus, where a county 
embraces a metropolitan area it has often been given responsibility for 
area-wide urban services. 

While some of these approaches to metropolitan governmental organiza- 


%A most noteworthy and very early exception is the example of Metropolitan London, 
England, where a metropolitan form of government was introduced as early as 1888 
with the establishment of the administrative county of London which embraced the most 
populous portions of the five historic counties of Surrey, Kent, Essex, Herts, and 
Middlesex and covered an area of 117 square miles. Government was the responsibility 
of an elective council endowed with large powers for county-wide services. The labyrinth 
of parish, district, and special authorities that still existed were swept away by the 
Government of London Act of 1899 which provided in their stead the 28 metropolitan 
boroughs each with defined but restricted powers. See Frederic Austin Ogg, English 
Government and Politics (2nd ed., New York, 1936), pp. 673-8. 

10See D. C. Corbett, A Survey of Metropolitan Governments, a report to the Metro- 
politan Joint Committee, Vancouver, B.C., September, 1958, published by the Depart- 
ment of Economics and Political Science, University of British Columbia. 
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tion have provided a form of relief for specific problems none have been 
found to furnish a satisfactory solution to the basic problem confronting a 
metropolitan area, that is, a metropolitan government capable of dealing 
with the multiplicity of problems involved in the development of the area as 
a whole.” It is for this reason that the establishment of the Municipality of 
Metropolitan Toronto in 1954 has evoked such widespread interest. The 
creation of “Metro,” as it has since become known, was hailed as a signifi- 
cant advance in the development of a form of government that could deal 
with the metropolitan area in a comprehensive manner. A similar wave of 
interest has been aroused again recently with the establishment of the 
Metropolitan Corporation of Greater Winnipeg in March, 1960. 


II. THE MUNICIPALITY OF METROPOLITAN TORONTO 


The establishment of the Municipality of Metropolitan Toronto occurred 
at a time when the expanding metropolitan areas of North America were 
fast approaching a state of acute crisis and the need for a new approach was 
most urgent. The traditional methods, already outlined, had been tried and 
found wanting. Studies and surveys of specific metropolitan areas were being 
carried out in rapidly increasing numbers and interest in each survey became 
of significance to others far removed from the area in question.” 

With the passage of “An Act to provide for the Federation of the 
Municipalities in the Toronto Metropolitan Area for Certain Financial and 
Other Purposes”’’* by the legislature of the province of Ontario early in 1953 
the Municipality of Metropolitan Toronto officially began its corporate 
existence on April 15, 1953, although it did not begin to function until 
January 1, 1954. What the Act created was a federation of thirteen muni- 
cipalities’* in the metropolitan Toronto area without destroying the political 
existence of any of them, although certain of their former powers and 
responsibilities were transferred to the Metropolitan Corporation. The Muni- 
cipality of Metropolitan Toronto really became a second tier of government 


11Most surveys and studies of metropolitan areas point to the need for an area-wide 
government. In Metropolitan Surveys, supra fn. 7, there is this comment: “The serious 
consequences of the absence of any area-wide instrumentality to cope with area-wide 
needs and problems are probably the great point of agreement among the survey findings. 
Whether the primary concern is transit, water, sewers, health, or planning, the basic 
question is how a multitude of local governments of varying size and competence can 
cope with area-wide problems.” 

12°The metropolitan survey, a study of the governmental problems growing out of 
this phenomenal urban expansion across city, county, and state boundaries, and simul- 
taneous central city slow-down or decline, has taken on nationwide significance. ... A 
survey of metropolitan Miami, and the action which followed, have placed that com- 
munity under surveillance by a host of students and practitioners in the field of 
metropolitan government. Interest in Toronto’s metropolitan experience is international 
in scope.” Metropolitan Surveys, p. 3 


18The Municipality of Metropolitan Toronto Act, S.O. 1953, c. 73. 

4The thirteen municipalities are: the city of Toronto; the townships of East York, 
Etobicoke, North York, Scarborough, and York; the towns of Mimico, Leaside, Weston, 
and New Toronto; the villages of Swansea and Forest Hill. 
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or a “supergovernment.” The responsibility for exercising the powers of the 
Corporation is vested in a 25-member Metropolitan Council made up of a 
representative from each of the twelve suburban municipalities and twelve 
representatives from the central city of Toronto. The chairman is elected by 
the Council from outside its membership.*® 

The principal powers and responsibilities of the Metropolitan Corporation 
are the following: 

1. Water and sewerage. The Metropolitan Council has exclusive respon- 
sibility for the supply and wholesale distribution of water. The local 
municipalities retain their powers to operate their own distribution systems 
and to establish the retail rates for their own consumers. All trunk sewer 
mains, collector sewers, and sewage treatment plants are the responsibility 
of “Metro” although the individual municipalities continue to be responsible 
for the connecting lateral sewers in their respective territories.’® 

2. Roads. The planning, construction, and maintenance of metropolitan 
roads are under the control of the Metropolitan municipality but the 
individual municipalities retain jurisdiction over local streets. 

3. Health and welfare. The Metropolitan Corporation has responsibility 
for the hospitalization of indigent patients, post-sanatorium care for con- 
sumptives, homes for the aged, and the maintenance of wards of children’s 
aid societies. 

4. Transportation. Mass transportation is under the direct control of a 
special authority, the Toronto Transit Commission, the members of which 
are appointed by the Metropolitan Council. The Commission has a 
monopoly in this field and is responsible for mass transportation throughout 
the metropolitan area. 

5. Education. While local school boards are retained in each municipality 
a Metropolitan School Board was established coincident with the creation 
of the Metropolitan Corporation. The Metropolitan Corporation is respon- 
sible for raising the capital funds for purchase of school sites and the con- 
struction of new school buildings. On the advice of the Metropolitan School 
Board the Corporation determines the amount of funds to be approved 
annually for such purposes. 


6. Administration of justice. The Metropolitan Corporation is required to 


15During the first year the chairman was appointed by the Lieutenant-Governor-in- 
Council of Ontario. Frederick G. Gardiner, Q.C., was appointed during the first year 
and has retained office ever since, having been re-elected by successive Metropolitan 
councils. The suburban representatives are the heads of the twelve suburban municipali- 
ties, the mayor or reeve in each case. The city of Toronto’s representatives are the mayor, 
two controllers, and nine aldermen. 

16The Metropolitan Corporation has the right to establish standards and regulations 
with respect to the design, construction, and maintenance of local water distribution 
systems. The Municipality of Metropolitan Toronto Act also provides that no extensions 
of a local water distribution system can be carried out without the approval of the Metro- 
politan Council. However, the individual municipalities may appeal to the Ontario 
Municipal Board if they take exception to the exercise of this power in particular 


instances. In such appeals the Ontario Municipal Board has the power of final decision 
and may issue an order that is binding. 
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provide and maintain a county court house and jail and a family court for 
the metropolitan area. 

7. Planning. Area-wide planning and the guidance of urban development 
are responsibilities assigned to the Corporation. The jurisdiction of the 
Corporation in this respect covers a Planning Area which includes thirteen 
adjacent municipalities in addition to the territory of the Municipality of 
Metropolitan Toronto. 

8. Housing. The Metropolitan Corporation was endowed with the powers 
of a municipality with respect to housing and redevelopment."* 

9. Parks. The Corporation is empowered to establish metropolitan parks 
throughout the area under its jurisdiction. 

10. Assessment. The Corporation is responsible for the uniform assessment 
of all taxable real property in each of the thirteen municipalities that make 
up the Municipality of Metropolitan Toronto. 

The Metropolitan Corporation establishes an annual budget for its 
estimated expenditures and collects the amount from the thirteen municipali- 
ties by a metropolitan levy upon the assessment of each local municipality. 
The Corporation does not issue tax bills directly to citizens. This is done by 
the individual municipalities who include their share of the metropolitan 
levy in their annual estimates. 

Local municipalities no longer issue their own debentures. Their require- 
ments by way of capital financing are submitted to the Metropolitan 
Corporation. The Corporation determines, subject to an appeal to the 
Ontario Municipal Board, what local capital financing should be done. The 
debentures for such requirements are issued by the Metropolitan Corpora- 
tion and not by the local municipality. 

The powers of the Metropolitan Corporation were extended in 1957 to 
include police and licensing. On January 1, 1957, a Metropolitan Toronto 
Police Department was established by combining the police forces of the 
thirteen municipalities. Command of the force is under a Chief of Police 
who is responsible to a Metropolitan Board of Commissioners of Police the 
members of which are appointed by the province of Ontario.’*® By virtue of 


17The Metropolitan Toronto Housing Company Limited was established in 1954 
in order that the Corporation might avail itself of the “limited dividend” provisions of 
the National Housing Act. It is concerned primarily with the construction and operation 
of housing developments for elderly persons in the metropolitan area. A Metropolitan 
Toronto Housing Authority was constituted by provincial Order-in-Council in 1955 to 
operate and administer public housing projects constructed in the metropolitan area 
jointly by the federal and provincial governments. A further Order-in-Council in 1959 
gave approval for the authority to carry out development studies for housing purposes at 
the request of the Metropolitan Corporation. The seven members of the Authority are 
appointed for three-year terms by the Lieutenant-Governor-in-Council of Ontario. 

18With respect to the establishment of the Board of Commissioners of Police an 
amendment to the Municipality of Metropolitan Toronto Act in 1956 provided that 
the Board shall be composed of “the chairman of the Metropolitan Council; one member 
of the Metropolitan Council appointed by the Metropolitan Council; a ‘judge of the 
county court of the County of York designated by the Lieutenant- Governor-in-Council ; 


os two magistrates designated by the Lieutenant-Governor-in-Council.” S.O. 1956, 
G. Ja, % 18, 
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an amendment to the incorporating act the Corporation was given responsi- 
bility for licensing commencing January 1, 1957. It was provided, though, 
that this responsibility would be exercised through a specially constituted 
Metropolitan Licensing Commission the members of which were to be 
composed of (a) the Chairman of the Metropolitan Council or his delegate, 
and (b) two magistrates designated by the Lieutenant-Governor-in- 
Council.’® 

The establishment of the Municipality of Metropolitan Toronto repre- 
sented the culmination of a series of endeavours to provide more effective 
governmental machinery for dealing with metropolitan problems in the 
Toronto area. As far back as 1925 a bill was introduced in Ontario seeking 
the establishment of a Metropolitan Area of Toronto. Needless to say the 
proposal did not gain acceptance. After World War II the Toronto and 
Suburban Planning Board was created to study area-wide problems related 
to water supply, sewage disposal, mass transportation, arterial highways, and 
other matters. This body was succeeded by the Toronto and York Planning 
Board which in 1949 issued a report recommending the progressive amalga- 
mation of the thirteen municipalities now embraced by the Metropolitan 
Corporation. In the same year another group known as the Civic Advisory 
Council of Toronto issued a comprehensive report on metropolitan problems. 
Official civic action was initiated in 1950 when the city of Toronto adopted 
the recommendation of the Toronto and York Planning Board and applied 
to the Ontario Municipal Board* for an order that the thirteen municipali- 
ties be progressively amalgamated into one municipality. Prior to Toronto’s 
application the town of Mimico had also submitted an application to the 
Board for an order creating an inter-municipal administrative area composed 
of the thirteen municipalities in the area to provide metropolitan services. 

The Ontario Municipal Board was thus confronted with two applications, 
neither of which it approved. Nor did the Board issue an order, although 
presumably it had the power to do so. After extended public hearings the 
Board issued a report** under the signature of the Chairman recommending 
the formation of a form of metropolitan government under which the area 
municipalities would retain their autonomy with respect to local matters but 
have representation on a Metropolitan Council which would be responsible 


19S.0. 1956, c. 53, s. 18. With respect to licensing it was provided that the “Metro- 
politan Council . . . may by by-law authorize the Licensing Commission to exercise the 
powers of any area municipality or board of commissioners of police with respect to the 
licensing, regulating, governing, prohibiting or limiting of any trade, calling, business 
or occupation or the person carrying on or engaged in it and upon being so authorized 
the Licensing Commission may exercise such powers.” 

20The Ontario Municipal Board is a quasi-judicial administrative tribunal appointed 
by the province of Ontario to hear applications and appeals concerning municipal affairs, 
including boundary changes, zoning, and municipal debentures. On matters coming 
within its jurisdiction it is empowered to issue orders that are final and binding on the 
municipalities concerned. 

21Decisions and Recommendations of the Ontario Muncipal Board dated January 20, 
1953, in the Matter of Sections 20 and 22 of “The Municipal Act” (R.S.O. 1950, c. 243). 
This report of the Ontario Municipal Board is known as the “Cumming Report” after the 


_— Chairman, Lorne R. Cumming, Q.C., now Deputy Minister of Municipal Affairs for 
ntario. 
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for the administration of municipal services considered metropolitan in 
character. Shortly after the issuance of this report the Government of 
Ontario adopted the necessary legislation incorporating the Municipality of 
Metropolitan Toronto and embodying, with only a few very minor modifica- 
tions, the proposals contained in the report of the Ontario Municipal Board. 

The significance of the establishment of the Municipality of Metropolitan 
Toronto” stems from the fact that it was the first major innovation in years 
with respect to the provision of a government designed to serve the needs of 
a metropolitan area. Moreover, by incorporating the principle of federation 
whereby the identity and to some extent the autonomy of the local munici- 
palities would be maintained it appeared to offer more than a glimmer of 
hope to other metropolitan areas not only in Canada and the United States 
but abroad. 

Other metropolitan areas in Canada subsequently undertook inquiries into 
metropolitan problems. The Greater Winnipeg Investigating Commission 
was appointed by the Government of Manitoba in 1955 and submitted its 
findings in 1959.** This inquiry resulted in the establishment of the Metro- 
politan Corporation of Greater Winnipeg in March, 1960. Montreal’s 
problems have been surveyed twice** during the past six years, with the 
result that a Montreal Metropolitan Corporation with very limited powers 
was established in 1958. A special investigating committee has been survey- 
ing metropolitan problems in the Vancouver area for the past two years and 
is expected to issue a report of its findings in the near future. 


III. THE METROPOLITAN CORPORATION OF GREATER WINNIPEG 


The adoption of the Metropolitan Winnipeg Act by the Legislative 
Assembly of Manitoba in March, 1960, provided a form of metropolitan 
government for the Greater Winnipeg metropolitan area similar to that 
established in the Toronto area.”” The Manitoba legislation established a 


22Another significant development took place in the United States with the establish- 
ment of a form of metropolitan government for Miami, Florida. See The Government 
of Metropolitan Miami, a report prepared by Public Administration Service (Chicago, 
1954). For a review of problems and accomplishments in Miami see Reinhold P. Wolff, 
Miami Metro: The Road to Urban Unity (Bureau of Business & Economic Research, 
University of Miami, 1960). 

23Report and Recommendations of the Greater Winnipeg Investigating Commission. 

24The first inquiry was conducted by a Commission for the Study of the Metropolitan 
Problems of Montreal. The report of this inquiry is commonly known as the “Paquette 
Report” after the Chairman of the Commission, Chief Municipal Judge Roland Paquette. 
The report was published in January, 1955, but its findings were never acted upon. 
The second inquiry was undertaken by a special consultative committee appointed by 
the Executive Committee of the Montreal City Council. The report of this committee, 
usually known as the “Croteau Report” after the committee’s chairman Lucien Croteau, 
was published in December, 1958. Its principal recommendations were never acted 
upon although a very limited form of metropolitan government was established. 

258.M. 1960, c. 40. The Metropolitan Corporation has jurisdiction over an area 
of approximately 250 square miles which includes all the local municipalities in the 
Greater Winnipeg area. In addition it has limited jurisdiction in an area beyond the 
established boundaries known as an “additional zone.” 
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multi-purpose metropolitan government as another level or second tier of 
government over the existing local government structure in the area. The 
major departure from the Toronto scheme is in the composition of the 
Metropolitan Council. Whereas in Toronto the Metropolitan Council is 
composed equally of central city and suburban municipal representatives, no 
direct municipal representation is provided in Winnipeg. The ten members 
of the Metropolitan Council of the Greater Winnipeg Metropolitan 
Corporation are directly elected by the people of ten specially constituted 
electoral districts. Five of the districts have a majority of residents from the 
city of Winnipeg and the other five districts have a majority of the voters 
from outside the central city. The members of the first Metropolitan Council 
were elected in October, 1960. Provision was made in the act for the first 
chairman to be appointed by the Lieutenant-Governor-in-Council of Mani- 
toba but after the term of the first Council expires the Council may elect its 
own chairman either from within or without its own membership. 

The enabling legislation emphasizes the planning responsibilities of the 
new Metropolitan Corporation. In this connection the Metropolitan Council 
is charged with the preparation, revision, and adoption of an over-all de- 
velopment plan which shall include long-term planning for major roads, 
bridges, traffic control, transit, sewer and water responsibilities, the estab- 
lishment of major parks, and garbage disposal. In addition, the Metropolitan 
Council has been given responsibility for a wide range of operational 
functions including the following: assessment; arterial roads, including 
bridges and the regulation of traffic; transit; water, excluding local distribu- 
tion; sewage disposal, excluding local collection systems; garbage disposal, 
but not collection; major parks; flood protection; civil defence; river con- 
trol; mosquito abatement; and a few other minor functions. 

Provision is made in the enabling legislation that the responsibilities 
assigned to the Metropolitan Corporation are to be taken over only when 
the Corporation is able to do so. In other words the Corporation is provided 
an opportunity to establish and develop its necessary administrative organiza- 
tion before being required to assume an operating function that it is not in a 
position to administer effectively. When the Metropolitan Corporation is 
ready to assume one of the responsibilities assigned to it, the Council simply 
adopts a by-law requesting the Lieutenant-Governor-in-Council to authorize 
the transfer of responsibility from the local municipalities to the Metro- 
politan Corporation. 

While the Metropolitan Corporation will not have to pay compensation to 
the local municipalities for the facilities transferred to it, outstanding debt on 
particular assets will be assumed by the Corporation, as was the case in 
Toronto. In assuming its new responsibilities the Metropolitan Corporation 
will take over some functions formerly administered by three ad hoc authori- 
ties which had served the Winnipeg metropolitan area for some time. These 
are the Greater Winnipeg Transit Commission, the Greater Winnipeg Sani- 
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tary District (which provided sewage disposal for the local municipalities) , 
and the Greater Winnipeg Water District (which had supplied water to the 
local municipalities ). 

The Metropolitan Corporation will obtain its operating revenues from 
three major sources: (1) direct levies on each municipality in the proportion 
that the assessment of that municipality bears to the assessment of the total 
metropolitan area; (2) direct fees and charges for services supplied or 
facilities made available (water supply, for example); (3) industrial and 
business tax revenues secured from levies on member municipalities whereby 
local municipalities are required to remit to the Metropolitan Corporation 
a stipulated portion of the revenues raised from these sources. The manner 
of financing operations of the Greater Winnipeg Metropolitan Corporation 
is similar to that employed by the Municipality of Metropolitan Toronto. 
An important exception is found in the role of the Winnipeg Metropolitan 
Corporation with respect to business and commercial tax revenues. The 
entry of the Corporation into this field enables it to equalize the income 
from these sources to individual local governments. The Corporation is given 
the power to achieve equalization by requiring each municipality to pay to 
it a proportion of the proceeds from business and commercial taxes, subject 
to the approval of the Manitoba Municipal Board. The proportion may 
differ for each municipality. 

The metropolitan government established differs in some respects from 
that proposed in the report of the Greater Winnipeg Investigation Com- 
mittee. For example, the Committee suggested that business and commercial 
taxes should be levied directly by the Metropolitan Corporation rather than 
by the local municipalities. Another important consideration of the Com- 
mittee was the need to revise the existing boundaries of local municipalities. 
Some consolidation of local municipalities was envisaged to form new 
municipalities which would also serve as metropolitan electoral districts. The 
boundaries of local municipalities were left untouched under the new legisla- 
tion establishing a metropolitan government. The Committee also suggested 
a slightly different membership for the Metropolitan Council. Instead of 
being composed entirely of elected members only six would be elected and 
the remaining members would be the elected heads of the municipalities in 
the metropolitan area. Finally, the Committee suggested a somewhat wider 
range of responsibilities for the metropolitan government than was finally 
provided. Important among these was the matter of schools, about which 
no action was taken. It is likely that the question of schools has only been 
deferred until the work of a provincial Royal Commission dealing with 
education has been completed. 

On the whole the Metropolitan Corporation of Greater Winnipeg in most 
respects bears a striking resemblance to the Municipality of Metropolitan 
Toronto. While there are some differences the essential approach is the same 
in that a government for the metropolitan area has been established without 
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disturbing the existing local government structure except for the transfer of 
certain responsibilities from the local authorities to the metropolitan body. 


IV. THe MONTREAL METROPOLITAN CORPORATION 


When viewed against the significant developments in metropolitan re- 
organization that have occurred in Toronto and Winnipeg, the establish- 
ment of the Montreal Metropolitan Corporation in 1959 is a much more 
limited undertaking. By virtue of “An Act Respecting the Montreal Metro- 
politan Corporation’”’*® adopted by the legislature of the province of 
Quebec in March, 1959, the Montreal Metropolitan Corporation was 
established with limited authority over the city of Montreal and fourteen 
neighbouring municipalities. 

The territory over which the Corporation has jurisdiction is somewhat 
limited in terms of the actual metropolitan area, which really embraces the 
whole of the Island of Montreal and the urban municipalities on the 
south shore of the St. Lawrence River. This entire metropolitan area 
includes nearly fifty local governments. However, the enabling legislation 
provides that any other municipality in the area may “by resolution passed 
by the absolute majority of the members of its council declare that it wishes 
to form part of the metropolitan district. Such resolution must be approved 
by the Montreal Metropolitan Corporation and shall come into force as 
from the approval of the said resolution by the Quebec Municipal Com- 
mission and its publication in the Quebec Official Gazette. . . .” To date 
municipalities in the area have shown a marked degree of reluctance to 
utilize this provision in the enabling act. 

The powers of the Corporation are vested in a Council composed of 
a chairman appointed by the Lieutenant-Governor-in-Council, a member 
appointed by each of the fourteen suburban municipalities, and fourteen 
members appointed by the city of Montreal. If other municipalities volun- 
tarily decide to join the Corporation each is entitled to one representative 
on the Council of the Montreal Metropolitan Corporation, and the city of 
Montreal’s representation is increased accordingly. 

The Corporation is empowered, with the consent of the local municipali- 
ties coming under its jurisdiction, to establish municipal services on an 
inter-municipal basis. Specifically, the Corporation was given the responsi- 
bility for completing the construction of a Trans-Island Boulevard already 
started by the old Metropolitan Commission.** It is also required to 
establish a master plan for metropolitan roads and highways and to bring 


268.0. 1959, c. 52. 

27The Montreal Metropolitan Commission was abolished with the establishment of the 
Montreal Metropolitan Corporation. The principal purpose of the Commission, which was 
established in 1921, was to supervise the financial affairs of several municipalities which 
had defaulted on obligations during the depression years. Another function of the Com- 
mission was to construct a Trans-Island Boulevard. 
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about uniformity in assessment practice. With respect to the latter, the 
preparation of assessment rolls remain the responsibility of the individual 
municipalities but all municipalities are required to conform to the prin- 
ciples utilized in the preparation of the city of Montreal assessment roll. 

By comparison with Toronto and Winnipeg the Montreal Metropolitan 
Corporation really has little significant power or responsibility. It is a far 
cry from the proposals outlined in the reports of the Paquette Commission 
or the Croteau Committee. The latter, for example, recommended a federa- 
tion of forty-six municipalities under a metropolitan corporation charged 
with the responsibility of providing such inter-municipal services as fire, 
police, health, water, sewers, and city planning. 

At the moment the fate of the Corporation is uncertain. Proposals have 
recently been advanced by the city of Montreal for unification or amalga- 
mation of the suburbs with the city. While the city’s proposals have not 
been elaborated upon in detail there was sharp suburban opposition to 
a recent statement by Lucien Saulnier, Chairman of the Executive Com- 
mittee of the Montreal City Council, that “the civic administration has 
launched its drive to annex suburban municipalities.”** It is anticipated 
that the current session of the provincial legislature will deal with the 
question of metropolitan government in the Montreal area. 


V. THE REQUIREMENTS OF METROPOLITAN REORGANIZATION 


The establishment of metropolitan government in Toronto in 1954 and in 
Winnipeg last year are regarded as very important milestones in the develop- 
ment of more effective governmental machinery for metropolitan areas. 
After more than six years of operations it is clear that the Metropolitan 
Corporation in Toronto has furnished the means whereby certain area-wide 
services could be administered. Without the mechanism of the Metropolitan 
Corporation it is doubtful that the Toronto area could have made the 
significant progress that it has made with respect to municipal services 
that are metropolitan in character. In such matters, for example, as water 
supply, sewage disposal, transit, and inter-municipal roads, a rate of 
progress has been achieved that would have been virtually impossible of 
attainment by the area municipalities acting independently. As the Greater 
Winnipeg Metropolitan Corporation has only been established within 
recent months and is not yet fully operational no evaluation of its perform- 
ance is possible. However, its similarity to the Toronto scheme coupled 
with the fact it faces metropolitan problems akin to those of Toronto, 
although on a smaller scale, suggests that it possesses the potential for 
achieving substantial progress. 

In view of the background of metropolitan development and the slow, 
frustrating struggle of metropolitan communities to acquire the kind of 

28Montreal Star, Dec. 27, 1960. 
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government that will enable them to deal effectively with metropolitan 
problems, the question that naturally arises is whether the scheme of govern- 
ment established in Toronto and Winnipeg furnishes a uniform solution 
for all metropolitan areas. Significant and important as these developments 
have become, they suffer, like most institutions, from some deficiencies. 

What can be regarded as an important defect in the federation scheme 
of metropolitan government established in Toronto and Winnipeg is the lack 
of any reorganization of the existing local government and revenue structure. 
While it is true that certain of the powers and responsibilities of the 
federating municipalities have been transferred to the metropolitan govern- 
ment, their boundaries and tax base have been left relatively untouched. 
It is apparently assumed that having transferred certain responsibilities 
to the metropolitan corporation each local municipality has an equal capa- 
city to develop and administer its own local services. Such is certainly not 
the case, for an important characteristic of most metropolitan areas is the 
widespread disparity in capacity, resources, and population of local munici- 
palities. The disparity in resources is most evident in the division of the 
industrial and commercial property tax base which has an important bearing 
on the equity of the tax burden as between local municipalities. The im- 
balance that exists generates unhealthy inter-municipal competition for 
new industry. 

The disparity in resources that leads to municipal competition for new 
industry frequently has important consequences. It sometimes results in a 
relaxation of land-use controls in order to provide a more favourable loca- 
tion for an industrial or commercial undertaking. Moreover, the distribu- 
tion of housing may be such that the bulk of the work force for a new 
industry established in one municipality may be forced to locate in an 
adjacent municipality. Thus one municipality derives the full benefit of 
additional industrial assessment while its neighbour is required to provide 
costly public services and schools. This question was not overlooked in the 
report of the Greater Winnipeg Investigating Commission (pp. 221-2) 


The question arises whether it is equitable that the residential property owners 
of a particular municipality should be the exclusive beneficiaries of the munici- 
pal revenue contributed by any business firm located in that municipality. In a 
metropolitan area a large number of municipalities exist in close proximity; it 
may be fairly argued that the municipal revenue contributed by a business 
firm should be allocated among all of them and should not go exclusively 
to that municipality in which it happens to be located. The firm may be 
responsible for additional costs in other municipalities: e.g. its employees 
may live in other municipalities, so that the latter must bear the cost of edu- 
cating children, and, in emergencies, give social assistance to employees’ 
families; heavy traffic to and from the firm may pass through other munici- 
palities, raising their costs of street maintenance and traffic control. 

Furthermore, even if the firm’s presence is in no way burdensome to other 
municipalities, they might still fairly claim a share of the municipal revenues it 
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contributes. The customers and employees of the firm are obviously entitled 
to benefit from such contribution by the firm, and not merely the other 
property owners of the municipality in which it is located. Distribution of the 
revenue yielded by the firm among all the municipalities of the metropolitan 
area would ensure that the employees and customers also shared in the benefit. 


It would appear that a fundamental requirement of metropolitan 
reorganization is the establishment of a more equitable local revenue 
system. One way of accomplishing this would be to require that industrial 
and commercial taxation be made the direct responsibility of the metro- 
politan government with the further responsibility of redistributing the 
resultant revenue yield on a proportionate basis to the local municipalities. 
Such action would aid in lessening inter-municipal competition for industry 
with its unfortunate consequences for healthy urban development. Limited 
power to control and redistribute industrial and commercial taxation on 
a metropolitan basis is provided for the Greater Winnipeg Metropolitan 
Corporation but no such responsibility was given to the Municipality 
of Metropolitan Toronto. The continuance of purely local governments 
under a system of metropolitan government requires, in addition to a more 
equitable revenue system, a more rational alignment of municipal boundaries 
in the interests of effective local administration. Marked diversity in area, 
population, and resources is a characteristic of local governments in metro- 
politan areas. This diversity affects the ultimate capacity of these municipali- 
ties to become vital and effective units of local government. Tables I and II 
below illustrate the disparity that exists with respect to area and popula- 
tion in the case of municipalities in the Toronto and Winnipeg metropolitan 
areas. 


TABLE I 


AREA AND POPULATION OF MUNICIPALITIES 
IN TORONTO METROPOLITAN AREA, 1959* 


Municipality Area Population 
(square miles) 


1. Township of Scarborough 70.3 185,540 
2. Township of North York 69.5 228,374 
3. Township of Etobicoke 42.7 135,071 
4. Township of York 7.9 123,555 
5. Township of East York a7 67,557 
6. Town of Leaside 2.3 16,416 
7. Town of New Toronto 34.9 12,803 
8. Town of Weston 1.0 9,275 
9. Town of Mimico 8 15,516 
10. Village of Long Branch 9 10,728 
11. Village of Forest Hill 1S 19,888 
12. Village of Swansea 1.0 9,221 
13. City of Toronto 34.9 


653,404 


*Metropolitan Toronto, 1960 (annual report issued by the Toronto Metropolitan 
Council), p. 15. 
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TABLE II 


AREA AND POPULATION OF MUNICIPALITIES 
In WINNIPEG METROPOLITAN AREA, 1956* 


Municipality Area Population 
(acres) 

1. City of St. Boniface 11,641 28,851 
2. City of St. James 5,073 26,502 
3. Suburban Mun. of St. Vital 14,448 23,672 
4. City of East Kildonan 2,071 18,718 
5. Suburban Mun. of West Kildonan 1,754 15,256 
6. Suburban Mun. of Fort Garry 17.920 13.592 
7. Town of Transcona 5,503 8,312 
8. Village of Brooklands 630 3,941 
9. Town of Tuxedo 4,606 1,163 
10. Rural Mun. of Charleswood 23,487 4,982 
11. Rural Mun. of North Kildonan 5,926 4.451 
12. Rurn Mun. of West St. Paul 9,900 1,604 
13. Rural Mun. of East St. Paul 20,860 1,523 
14. Rural Mun. of Old Kildonan 6,400 1,011 
15. Rural Mun. of Assiniboia 21,600 $577 
16. City of Winnipeg 15,603 255,093 


*Report and Recommendations of the Greater Winnipeg Investigating Commission, 


1959, p. 98. 


The size of a municipality unquestionably has an effect on municipal 
finances in terms of adequacy of taxable assessment and the cost of munici- 
pal services. This, therefore, has a bearing on the capacity of a local govern- 
ment to administer and provide the services required by its citizens. More- 
over, existing boundaries no longer conform to the character of development 
and topography. In order to strengthen the capacity of local government 
units under metropolitan government some form of boundary adjustment 
seems imperative. This would not necessarily mean creating political units 
all equal in area and population. Natural divisions and the character of 
urban development would have to be recognized but within this context 
much could be done by way of consolidating and amalgamating some of 
the existing units. The report of the Greater Winnipeg Investigating Com- 
mission recognized the need for creating fewer but stronger units of local 
government (p. 247): 

If a metropolitan government were established . . . it might also prove 
desirable to amalgamate some of the smaller municipalities into larger adminis- 
trative units. Although the small municipality has its advantages, it can, like 
many good things, be overdone. A municipality may be altogether too small 
to provide efficiently the services required by a modern urban community. 
Furthermore, the task of metropolitan administration would be complicated 
and aggravated if a larger number of small municipalities would each have 
representation upon a metropolitan authority. The orderly expansion of the 
metropolitan area would be rendered more difficult to achieve if an excessive 
number of small independent jurisdictions all had to be reckoned with. 


While the Commissioners made specific recommendations as to consolida- 
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tion of the existing local government structure these were not implemented 
in the enabling act creating the Greater Winnipeg Corporation. 

It is apparent that the perpetuation of outmoded political boundaries, 
as has been indicated, represents a potential weakness in the concept of 
metropolitan government that has been established in Toronto and Winni- 
peg. It is interesting to note in this connection that the recent report of 
the Royal Commission on Local Government in Greater London (England) 
emphasized the need to reorganize the existing local government structure 
by the establishment, through consolidation and amalgamation, of larger 
and more effective municipal boroughs. It was suggested that these proposed 
boroughs would be large enough to attract first-rate people to the work 
of local government, and to make the administration of the various services 
reasonably efficient, but not so large as to place the councillors and officials 
out of reach of the people whom they are intended to serve.” 

The composition of a metropolitan council is a matter of some complexity. 
In Metropolitan Toronto a system of indirect representation was intro- 
duced whereby the Metropolitan Council was composed of the elected heads 
of the twelve suburban municipalities together with an equal number of 
members of the Toronto City Council. One of the difficulties with this 
arrangement is the heavy burden placed on local representatives who have 
to act in a dual capacity. This can be a time-consuming responsibility 
and may very well limit the number of persons who can afford to run 
for local political office. A proposal has recently been made to the Toronto 
Metropolitan Council for the establishment of a commission to review the 
constitution of the Metropolitan Municipality. In particular the question 
of direct election of the metropolitan council has been singled out for 
special consideration.*® The provision for direct election of the members 
of the Council of the Greater Winnipeg Metropolitan Corporation would 
seem to be a more realistic approach and more in keeping with the tradition 
of the political responsibility of government. There is, nevertheless, a strong 
feeling in municipal circles that with direct election to a metropolitan coun- 
cil the special interests of particular local municipalities may well be over- 
looked. 

The development of metropolitan government in both Toronto and 
Winnipeg has been accomplished within the framework of our traditional 
concept of municipal government. In essence this concept defines the role 
of municipal government as being primarily concerned with “housekeeping” 
functions—the administration of services. In this view municipal govern- 
ments are not supposed to be greatly concerned with the type of public policy 
question about which there can be sharp differences of opinion. Even 
throughout this paper the emphasis has been placed on the administrative 


29Cmd. 1164 (H.M.S.O., London). A summary of the Commission’s proposals is con- 
tained in the January, 1961, newsletter “This is Britain” issued by the United Kingdom 
Information Service. 


80Toronto Globe and Mail, Jan. 9, 1961. 
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difficulties encountered in providing area-wide services where there exists 
a multiplicity of local authorities. The services involved are the traditional 
ones normally associated with municipal government, water and sewerage, 
transportation, roads, and so on. 

The modern metropolitan area, even where there is relatively efficient 
administration of traditional municipal services on an area-wide basis, 
generates a whole host of new needs. Metropolitan areas must be able to 
deal effectively with the social and economic problems involving the need 
for measures relative to urban redevelopment, public housing, the traffic 
and transportation crisis, and the sprawling nature of urban development. 
A metropolitan government will therefore require substantial authority to 
control and regulate private property and the capacity to make decisions 
with respect to the assumption of new responsibilities. While the technical 
and administrative considerations relative to urban redevelopment, transpor- 
tation congestion, and land-use control are considerable these cannot 
match in complexity the difficulty of mustering public support behind the 
development of public policy in these areas. The fact of the matter is that 
such needs, if they are to be met adequately, raise important ideological and 
political considerations about which there is conflict and controversy. They 
are not purely administrative in character as is the problem of paving 
a street or building a sewer line. Consequently, there is a need to reconcile 
administrative and political considerations in the development of a govern- 


ment structure for metropolitan areas, as the following statement makes 
clear: 


There is a tendency in discussions of metropolitan organization to assume 
that political considerations, while not actually irrelevant, ought to be so. Metro- 
politan organization, some think, ought to be designed solely for cheap and 
effective administration, and whatever makes government more costly or 
uncertain in its operation is “illogical’’. 

This is too simple a view of the matter. Local governmental organization 
must serve not only for planning and administration, but also—and sometimes 
even more importantly—for the management of conflict, especially of conflict 
arising from the growing cleavages of class and race. These needs may be to 
some extent incompatible. In the view of those most concerned, the organization 
which would be best for the management of conflict may not be the best for 
area-wide planning and administration. Area-wide planning and administra- 


tion might even heighten conflict by raising questions which could only be 
settled by bitter struggle.*! 


For example, the matter of public housing will create a sharp cleavage of 

opinion in a community. First, there would be the matter of the propriety of 

using public funds to aid in the reconstruction of the overcrowded slum 

areas of the central city. Secondly, a decision to move the occupants of 

these slums, particularly if they are members of minority groups, to the 

vacant lands in the suburban areas would not necessarily receive universal 
81Banfield and Grodzins, Government and Housing, p. 50. 
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approbation. Nor could effective land-use control measures be adopted 
without sharp opposition from groups and individuals with substantial 
interests in urban real estate. 

The simple concept of the “housekeeping” function of municipal govern- 
ment made it possible for a few citizens to be elected to a municipal council 
on a non-partisan basis. The major problem confronting them was the 
defence of periodic adjustments in the tax rate to provide for the extension 
of services. In recent years urban residents have, in general, rarely questioned 
the need for the traditional services. What urban dwelicr, for example, does 
not want adequate and safe water supply, sanitary sewage disposal, paved 
streets, police and fire protection, and modern schools? The important 
question was the determination of how much could be done with due regard 
to the tax rate. However, the new problems arising from rapid urbanization 
—redevelopment, public housing, slum clearance, and so on—affecting 
as they do important economic and social groups in the community, cannot 
be met adequately by the traditional “housekeeping” view of municipal 
government. Decisions or policies with respect to these matters give rise to 
conflict and dissension. 

It is with respect to such problems that metropolitan areas have made 
the least progress. Without a form of regional or metropolitan multi-purpose 


government they are likely to be ignored and decisive action made well-nigh 
impossible. 


A single-minded fixation on the service concept of government, an insistence 
on the preservation of political autonomy and multiplicity, mean, first of all, 
that it is impossible to have a vision of what the metropolitan regions might 
become. When each jurisdiction goes its separate way, urban sprawl continues, 
with its companions of spreading blight, cheap commercial developments 
along the major highways, inadequate parks, congested schools, mediocre 
administration, smog, traffic jams, recurrent crises in mass transportation, 
and the hundred and one irritations of undirected growth. . . . In place of a 
coordinated attack on the less attractive by-products of urbanization, each 
jurisdiction tries to avoid the conditions it regards as unpalatable, to protect 
its own, and to let its neighbours fend for themselves. When local government 
disclaims responsibility for the regional environment, the capacity to realize 
the potential of that environment is irrevocably lost.** 


The metropolitan governments established in Toronto and Winnipeg possess 
the potential of developing into political institutions that are capable of 
providing the metropolitan or regional political leadership necessary to 
develop programmes and policies to deal with the worst aspects of urbaniza- 
tion. However, in their evolution the philosophical emphasis has been on 
a “housekeeping” or service concept of government. A metropolitan or 
regional government must have adequate authority to deal with the needs 
of metropolitan areas that are beyond the traditional service concept. 


32Robert C. Wood, Metropolis against Itself (Committee for Economic Development, 
New York, 1959), p. 41. 
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Moreover, there must also be recognition of the need to accommodate or 
manage the conflict and dissension that will inevitably arise from the 
attempt to formulate public policy with respect to matters that have signifi- 
cant social, economic, and political implications. In addition to resolving 
area-wide administrative problems a metropolitan government will also be 
required to reconcile sharply divergent points of view in order that accept- 
able public policies can be formulated. Despite the existence of conflict 
it must be able to act with a minimum degree of decisiveness. 

It is not within the scope of this paper to suggest how this might be 
accomplished. Nevertheless, it would not be unreasonable to ask that those 
interested in the problem of metropolitan reorganization give some con- 
sideration to the principles underlying our system of responsible parlia- 
mentary government. In particular, some thought should be given to the 
role of political parties in reconciling divergent points of view, of presenting 
broad alternatives to the electorate, and accepting responsibility for govern- 
ing when in receipt of majority support. A party system, based on purely 
municipal or urban parties, has distinct possibilities.** 


VI. ConcLUSIONS 


The primary significance of developments in Canada with respect to 
metropolitan reorganization lies in the fact that they have provided a form 
of political identity for a metropolitan area. In establishing the Municipality 
of Metropolitan Toronto that area became the first community in North 
America to give official political recognition to the fact that urbanization 
has resulted in a new form of human settlement in the metropolitan area. 

In Toronto and Winnipeg the assignment to a metropolitan government 
of those functions of general concern to the whole metropolitan area has 
provided the means whereby an area-wide approach to those functions can 
be attained. The development of metropolitan government in these centres 
has been a major advance toward meeting the needs of metropolitan areas. 
It does not mean, though, that the form of government which has been 
established furnishes a universal panacea for metropolitan problems and 
can be copied by other metropolitan communities. Despite the similarity of 
problems faced by metropolitan areas each is the product of different 
political, social, and economic circumstances and each will require a form 
of organization that is tailored to meet its own needs and objectives. How- 
ever, the Toronto and Winnipeg metropolitan experiments do represent a 


338The recent development in the city of Montreal of a municipal party system is of 
interest. At the last election in October, 1960, the Civic Party captured a majority of 
seats and was thus able to name the members of the Executive Committee of the City 
Council. The Civic Party was elected on a programme and now has the responsibility of 


attempting to implement it; at the next election it will no doubt be judged on its 
performance. 
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new approach to metropolitan government from which other metropolitan 
communities can learn much. 

The metropolitan governments established in Toronto and Winnipeg are 
not without some defects. In particular the need to develop an equitable 
revenue base for local municipalities and to reorganize outmoded municipal 
boundaries of local government units has not been met. Finally, these 
schemes have not recognized the emerging ideological and political nature 
of certain urban problems. The major emphasis remains on an administra- 
tive or service concept of municipal government and insufficient attention 
has been given to the means of formulating public policy with respect to 
matters about which there are marked differences of opinion within the 
metropolitan community.** 

In the final analysis the total requirements of government for metropolitan 
communities require consideration of political as well as administrative 
needs. The problems confronting metropolitan communities constitute a 
continuing challenge to our ability to adapt political institutions and prac- 
tices to the rapidly changing requirements of a modern industrial society: 


The basic need is for a government that will serve the people of metropolitan 
communities effectively and efficiently, with active citizen participation and 
popular control. An adequate and equitable revenue system, some local initiative 
and self-government for traditional or natural communities within a metro- 
politan area, and provision for adaptation to growth and change are important 
additional objectives. Any system of metropolitan government, moreover, should 
be designed and operated with a view to the sound economic and social 
development of the area as a whole and the full utilization of private initiative 
and participation in meeting community needs.** 


34Evidence of current emphasis on purely administrative considerations with respect to 
metropolitan government is illustrated in the following statement: “. . . It is difficult to 
consider the question of direct election, however, without also considering the question of 
amalgamation. There is a strong argument, in the interests of economy and efficiency, for 
abolishing local councils altogether, and bringing all municipal services under Metro 
control. .. .” (Toronto Globe and Mail, Jan. 9, 1961.) 

35Proceedings of National Conference on Metropolitan Problems, 1956, p. 10. 





ENGLISH FAMILY LAW SINCE THE ROYAL COMMISSION* 
L. NEvILLE Brown** 


N the curriculum of the English law schools the subject of family law 

has long appeared in the role of Cinderella, with Roman law and 
conflict of laws playing the Ugly Sisters. For the law student might gradu- 
ate knowing more about the Roman family in the time of Gaius than he 
did of domestic relations in modern England. What little knowledge he had 
of the subject in his own legal system would probably have been derived 
from side-glances in the course on conflict of laws. Although English family 
law is still not taught at Oxford and Cambridge, a more enlightened attitude 
prevails in London and the “red-brick” universities of the provinces: there 
family law is found a place in most undergraduate courses. Moreover, from 
the provincial law schools have recently come the first two textbooks on the 
subject designed as teaching instruments;' previously there had only been 
the practitioners’ manuals and the piecemeal treatment of the subject in 
the legal encyclopaedias. 

Of importance in drawing attention to this unjustly neglected subject 
has been the Royal Commission on Marriage and Divorce. In 1951 the 
demand for a full review of the law of marriage and divorce reached a 
climax, both in and out of Parliament, when Mrs. Eirene White, M.P., 
introduced a private member’s bill in the House of Commons to allow 
divorce after a period of seven years’ separation. The bill was withdrawn 
after second reading on the Government undertaking to set up a Royal 
Commission. This it did in September, 1951, and under the chairmanship 
of Lord Morton of Henryton the Commission conducted a painstaking 
investigation which reached fruition in 1956 with the publication of its sub- 
stantial report extending to some four hundred pages.” 

In this paper it is proposed to review some of the significant changes 
that have taken place in English law since the Royal Commission, mainly 
in response to its recommendations. But before examining the positive 
results of the Commission’s report, one may draw attention to its negative 
aspects. At the outset, one must confess that English family law has not 
been transformed as a consequence of the report. Thus we have witnessed 
no revolutionary change of direction in divorce proceedings nor in the 
grounds for divorce. In procedure the Royal Commission rejected any 


*This article is based upon a lecture given in the Faculty of Law of the University of 
Toronto on April 14, 1960. 

**Senior Tutor and Assistant Director of Legal Studies, Faculty of Law, University 
of Birmingham; formerly Senior Research Fellow, University of Michigan Law School. 
om M. Bromley, Family Law (London, 1957); E. L. Johnson, Family Law (London, 


2Cmd. 9678 (H.M.S.O., London), presented to Parliament in March, 1956, hereinafter 
referred to as The Report. 
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move towards the creation of “family courts” as that term is understood in 
some jurisdictions of the United States.* There the family court movement 
envisages the divorce judge as an instrument of therapy striving to reconcile 
the spouses; only in the last resort, when conciliation has failed, may he 
act the surgeon to cut the matrimonial bond. It follows that the procedure 
of the family court should be informal and investigatory rather than 
solemn and adversary: the judge does not simply hold the ring for a 
gladiatorial combat between the spouses,* but rather he works as the chair- 
man of a panel of experts—social case-workers, marriage counsellors, 
psychiatrists, physicians—all seeking to help the warring spouses to under- 
stand, and so to compose, their differences, or at least to extricate them- 
selves with the least traumatic injury to themselves and their children from 
the matrimonial morass into which their own stupidity or misfortune have 
led them. 

The Royal Commission, in rejecting the concept of the family court, 
reasserted the principle that a divorce should only be obtainable with all the 
solemnity attaching to adversary proceedings in the English High Court. 
Only such a procedure, it felt, could bring home to the spouses the gravity 
of what they were about in seeking a divorce, whilst adequately protecting 
the paramount interest of society in the stability of marriage as an institu- 
tion.® It acknowleged, however, that a radical change in the basis on 
which divorce is granted might make desirable a different kind of adjudica- 
tory process.® 

It proposed no such radical change. Regarding the grounds for divorce, 
only one’ of the nineteen members of the Commission was prepared to jetti- 
son the existing principle of basing divorce upon the commission of some 
matrimonial offence by one spouse against the other. The other eighteen 
advocated the retention of the notion of “fault” or “guilt” as the basis for 
divorce. Nine indeed wished this to be the only basis, but the other nine 
were prepared to accept as an alternative basis the principle of the irretriev- 
able breakdown of the marriage, as evidenced by seven years’ separation.® 

In the face of such a division within the ranks of the experts, Parliament 
not unnaturally has made no changes either in the grounds of divorce or in 
the nature of the jurisdiction in which divorce must be sought. It has not, 
however, been idle. Since 1956 it has passed a number of statutes to imple- 
ment various proposals of the Royal Commission. Collectively these enact- 
ments have worked a substantial improvement in the detail of English 

3See C. L. Chute, “Divorce and the Family Court” (1953), 18 Law and Contemporary 
Problems 49, and M. B. Virtue, Family Cases in Court (Durham, N.C., 1956), for 
comprehensive accounts of the growth of family courts in the United States. 

4See P. W. Alexander, “Let’s Get the Embattled Spouses out of the Trenches” (1953), 
18 Law and Contemporary Problems 98, for a scathing attack on the adversary process by 
this famous judge of the Family Court in Toledo, Ohio. 

5The Report, par. 749. 

6] bid., par. 747. 


TLord Walker, a Scottish judge (see The Report, pp. 340-1). 
8For the conflicting views, see The Report, par. 69 and 70. 








54 Tue University or Toronto Law JOURNAL 


family law, although leaving the general framework much as it was. It 
would be tedious to rehearse seriatim all these statutory provisions, the 
details of which may be sought elsewhere,® but some may prove of interest 
and significance to lawyers in other common law systems. For convenience, 
the matters for discussion here may be grouped under the four heads of 
procedure, grounds for divorce, maintenance, and miscellaneous. 


PROCEDURE 


Although the adversary process has been retained, it has been recognized 
by the Royal Commission, and now by new rules of court,’® that where 
there are children involved the contest is not simply a duel between the 
spouses but is rather a triangle of forces in which each spouse and the 
children may be pulling in different directions."* Hence the new rule” 
whereby the court may order the separate representation in the suit of any 
children,** a guardian ad litem being appointed to watch over their interests. 
And in the same spirit is the practice existing in the Divorce Division in 
London,** and now being extended on the advice of the Royal Commission 
to the divorce courts in the provinces,'° whereby the services of a court 
welfare offiter are made available to the court. This officer is a trained 
social case-worker and drawn from the ranks of the probation service. He 
may be asked by the court to make an independent investigation into the 
proposals which the spouses are putting forward for the future of their chil- 
dren under the age of sixteen, especially where there is disagreement over 
the question of custody or access. In his report the court will then have 
available to it the fullest possible information on which to decide whether 
to confirm, reject, or vary the spouses’ proposals. 

Moreover, by statute’® the court has now been given a specific power 
to refuse to make absolute a decree nisi of divorce until it is satisfied that 
the best possible arrangements have been made by the spouses for the future 
care and upbringing of any children under sixteen. This gives the court a 
powerful weapon to induce the spouses to have due regard to their children’s 


%See especially the valuable notes by O. Kahn-Freund and O. M. Stone in (1959) 22 
Modern Law Review 45, 50, 61, 175, and (1960) 23 Modern Law Review 56. 

10Matrimonial Causes Rules, 1957. 

11See The Report, pars. 360 et seq. 

12Matrimonial Causes Rules, 1957, rule 56. 

13By the Matrimonial Proceedings (Children) Act, 1958, 6 & 7 Eliz. II (U.K.), c. 40, 
s. 1, these will now include the children of either spouse (legitimate, illegitimate, or 
adopted) who have been accepted by the other spouse as members of the family. 

14For the history of this practice, see The Report, pars. 369, 379, 387-8. 

15See The Report, pars. 389-91. In the provinces, divorce courts are held in forty-two 
towns in England and Wales, either by High Court judges on assize or by special com- 
missioners having all the powers of High Court judges. 

16Matrimonial Proceedings (Children) Act, 1958, supra, s. 2: the section also applies 
to making absolute a decree nisi of a or to pronouncing a decree of judicial 
separation. The section is mandatory: B. v. [1961] 2 All E.R. 396, where a decree 
absolute of divorce was held to be void hacen of inadvertent non-compliance with 
the section, even though one of the spouses had since re-married. 
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welfare. Where the court is in any doubt its practice is to adjourn the case 
and order a welfare officer’s report, after which it will look again at the 
arrangements for the children.’? Moreover, when awarding custody to one 
of the spouses, the court is now empowered to place the child under the 
supervision of the welfare officer;'* where this step is taken, it may then 
reopen the question of custody at any time on its own motion.’® Exception- 
ally, it may refuse to make any order for custody but commit the child to 
the care of the local authority for the place where it resides.”° 

By the same statute” the jurisdiction of the court to make orders in respect 
of children in matrimonial proceedings has been extended to include the 
children of either spouse, whether legitimate, illegitimate, or adopted, 
provided they have been accepted by the other spouse as one of the family. 
Prior to this enactment jurisdiction only extended to the children of both 
parties to the marriage.” The statute also contains a new provision recom- 
mended by the Royal Commission which empowers the court to make orders 
as to the custody, maintenance, and upbringing of this extended category of 
children, even where it dismisses the petition for divorce or other matri- 
monial relief.** This is a sensible measure since it recognizes the obvious 
fact that the abortive proceedings for divorce are hardly likely to have 
restored the parents to harmony or to a greater solicitude for their children’s 
welfare. 

The last of the procedural changes is one raising the interval of time 
between decree nisi and decree absolute in nullity and divorce proceedings 
from six weeks to three months.** This extension of the waiting period is 
partly to facilitate the task of the welfare officer when called upon to report 
on the arrangements for the children and partly to give more time to the 
Queen’s Proctor for the scenting out of any collusion or other bar to the 
divorce. 

These procedural changes properly raise the doubt whether English 
divorce proceedings may truly be classified as adversary. Do they not now 
combine with the traditional adversary character of a civil suit superadded 
elements of an inquisitorial nature? For both the welfare officer and the 
Queen’s Proctor are essentially inquisitors, or investigators, the former in 
the interest of the children, the latter in the interest of the public at large. 
Some inquisitorial elements indeed have always been present: witness the 
requirement for the allegations in the petition to be proved even in an 
undefended suit. But the recent changes underline markedly the hybrid 
character of the divorce suit. 


17For recent examples of this practice, see G. v. G. and R. v. R. (The Times, Feb. 3, 
1960, before Judge Leon as special commissioner). 

18Matrimonial Proceedings (Children) Act, 1958, supra, s. 6. 

19] bid., s. 6(5). 

20] bid., s. 5. 

21] bid., s. 1. For the proposal of Royal Commission, see The Report, par. 393. 

22Including their illegitimate children: see Galloway v. Galloway, [1956] A.C. 299. 

23Matrimonial Proceedings (Children) Act, 1958, s. 3. And see The Report, par. 402. 

24Matrimonial Causes (Decree Absolute) General Order, 1957. 
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GrouNDS FOR Divorce 


The Royal Commission recommended the addition of two completely 
new grounds” for divorce to the existing quintet of adultery, cruelty, deser- 
tion, rape and certain unnatural offences, and incurable insanity.** These 
were the artificial insemination of the wife by a donor without the husband’s 
consent and the wilful refusal to consummate the marriage. Under the 
present law the latter is, somewhat oddly,” treated as a ground for annul- 
ment of the marriage. Artificial insemination might have been equated 
with adultery, had the courts taken a bold line,** but this facile solution has 
rightly been rejected.” A special departmental committee is at present 
exploring all the medico-legal problems to which it gives rise.*? It seems 
likely, however, that the legislature will eventually make both artificial in- 
semination and wilful refusal to consummate grounds for divorce or judicial 
separation. 


So far as concerns the existing grounds, Parliament has implemented 
certain suggestions of the Royal Commission so as to make somewhat less 
stringent the obtaining of a divorce on the ground of incurable insanity.** 
This ground, of course, is a notable exception to the basic principle of rest- 
ing divorce upon the commission of some matrimonial offence: the Royal 
Commission, while emphasizing the anomolous character of this ground, 
wished to bring within the meaning of “five years’ continuous care and 
treatment,” as required by the governing statute, any period of voluntary 
treatment as a mental patient in a hospital or approved institution.** This 
recommendation has now been implemented by statute.** 


No change has been made in regard to adultery, the matrimonial offence 
par excellence. But in cases of cruelty and desertion the courts continue to 


25It also recommended that detention in an institution for at least five years as a 
mental defective of dangerous or violent propensities should be made a ground for divorce 
analogous to, but distinct from, incurable insanity (The Report, pars. 91-5). 

26As laid down by the Matrimonial Causes Act, 1937 (the “A. P. Herbert Act’), 1 Ed. 
VIII & 1 Geo. VI, c. 57 (U.K.); the governing statute is now the Matrimonial Causes 
Act, 1950, 14 Geo. VI, c. 25 (U.K.). 

27Oddly, because all the other grounds for annulment relate to facts or conditions 
which pre-date the marriage. 

28In an Ontario case (in which province adultery is the only ground for divorce) there 
is a strong dictum that artificial insemination amounts to adultery: Orford v. Orford 
(1921), 49 O.L.R. 15. 

29In Scotland the rejection has been explicit (Maclennan v. Maclennan, [1958] S.L.T. 
12, where the Outer House of the Court of Session held that adultery required the two 
parties to be physically present and engaging in the sexual act and that artificial insemina- 
tion did not satisfy that test) ; in England the rejection may be implied from such cases as 
R.E.L. v. E.L., [1949] P. 261, and Slater v. Slater, [1953] P. 352: see G. P. R. Tallin, 
“Artificial Insemination” (1956), 34 Canadian Bar Review 1, 166, 628; H. A. Hubbard, 
“Artificial Insemination: A Reply to Dean Tallin” (1956), 34 Canadian Bar Review 425; 
G. W. Bartholomew, “Legal Implications of Artificial Insemination” (1958), 21 Modern 
Law Review 236. 

30For the recommendations of The Law Society regarding artificial insemination, see 56 
Law Society’s Gazette 529. See now Report of the Departmental Committee on human 
artificial insemination (1960), Cmrd. 1105 (H.M.S.O., London). 

31The Report, pars. 186-202. 32The Report, pars. 191-2. 

88Divorce (Insanity and Desertion) Act, 1958, 6 & 7 Eliz. II, c. 54 (U.K.). See Lock 
v. Lock, [1958] 3 All E.R. 472, for a decision on the new provision. 
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give an extensive interpretation to these grounds for divorce. Thus in recent 
decisions cruelty has been held to exist where the health of a wife-petitioner 
was undermined as a result of her husband’s addiction to drugs, although he 
did not intend his addiction to harm her.** Likewise a husband’s ill-treat- 
ment of the children was held to amount to cruelty to the wife.*° Again, a 
wife succeeded in establishing cruelty where an important ingredient of her 
case was the fact that her husband on one occasion drove his car, with her 
as passenger, whilst he was so drunk that it was dangerous for him to drive.*® 

Even more elastic as a rag-bag for many kinds of matrimonial mis- 
behaviour is the concept of constructive desertion as elaborated by the courts. 
This is conduct on the part of one spouse which forces the other spouse to 
withdraw from cohabitation. But the conduct must be of a “grave and 
weighty nature,” to borrow the phrase hallowed by the courts.** The Royal 
Commission accepted the notion of constructive desertion, although fourteen 
members*® wished to introduce a statutory definition of desertion so worded 
as to embrace within its terms and without distinction both actual and 
constructive desertion.*® 

Thus English law not only clings to the doctrine of the matrimonial 
offence but also enumerates a closed list of those offences which shall be 
adequate for divorce. Nevertheless, some of the disadvantages of having 
no general ground for divorce are mitigated by the breadth and flexibility 
with which the courts interpret the grounds of cruelty and desertion. 


MAINTENANCE 


Numerous and important improvements have resulted from the Royal 
Commission’s recommendations* on the question of the liability to maintain 
one’s spouse and children.*’ Indeed it is perhaps fair comment that the 
Commission laboured with surer touch and to more purpose in this field of 


34Higgins v. Higgins, [1960] 2 C.L. 327, The Times, February 12, 1960, following the 
principle in Lang v. Lang, [1955] A.C. 402. 

35Wright v. Wright, [1960] 2 C.L. 326b, extending Ivens v. Ivens, [1954] 3 All E.R. 
446 (C.A.). 

36Renwick v. Renwick, [1960] 3 C.L. 378, The Times, March 9, 1960: cf. Carter v. 
es [1960] 3 C.L. 379, The Times, March 16, 1960, for rejection of the charge of 
cruelty. 

37For a recent example, see Patching v. Patching, [1958] C.L.Y.B. 990, where the 
husband became a Jehovah’s Witness and his wife left him: it was held that his domineer- 
ing behaviour and disregard for his wife’s feelings in pursuance of his alleged religious 
tenets exceeded such conduct as a spouse might have to endure as part of the ordinary 
wear and tear of married life. 

38The Report, par. 155. 

39One minor but useful change recommended in the law of desertion has been imple- 
mented by statute; this is that desertion should be deemed not to have been interrupted 
by the supervening insanity of the deserting spouse if it appears to the court that the 
desertion would probably have continued if he had not become insane; see Divorce 
(Insanity and Desertion) Act, 1958, supra, s. 2. 

49The Report, pars. 465-594. 

41Liability to maintain does not now extend beyond the narrow circle of spouse and 
children (including illegitimate and adopted children): see National Assistance Act, 
1948, 11 & 12 Geo. VI, c. 29 (U.K.), s. 42; cf. the wider liability under the old poor law 
(Poor Law Act, 1930, 20 Geo. V, c. 17 (U.K.), s. 14). 
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technical legal rules than when it ranged more widely over the sociological 
frontiers of family law. Already there have been three separate statutes 
concerned with the economic problems for the family consequent upon the 
breakdown of the marriage. A fourth measure is now in the course of 
passage through the legislature. 

The first enactment was the Maintenance Agreements Act, 1957. This 
provides that, where the spouses have agreed in writing to separate, the court 
may intervene at the instigation of either spouse and alter the terms of 
the agreement either by varying or revoking its provisions for support or 
by inserting such provisions where the original agreement contained none. 
But the court may only take this step where it considers that the agreement 
does not make adequate provision for the children, or, more generally, 
where the financial arrangements agreed between the parties have ceased to 
be just because of a change of circumstances. For example, a fall in the 
value of money, or a decline in the husband’s earning capacity.** The Act 
applies equally to any agreement providing for support upon separation, 
whether the agreement be made during the marriage or after its termina- 
tion by divorce or anulment. The important point of principle which this 
Act illustrates is that English law refuses to be mesmerized by any appeal to 
the doctrine of the sanctity of contract in a matter which so vitally concerns 
the public interest.“* For by seeing that wives and children are properly 
supported by the person primarily liable the Act is a protection against 
families becoming a charge on public funds.*® 

The Maintenance Orders Act, 1958, is a measure of much practical im- 
portance in improving the techniques for the enforcement of court orders 
for the maintenance of spouses and children.*® A maintenance order may 
emanate from the High Court,*” where it is usually but not necessarily** 
linked with divorce proceedings. More commonly the order issues from a 
magistrates’ court.*® For it is to her local magistrates’ court that a wife will 


425 & 6 Eliz. II, c. 35, s. 1. 


43] bid., s. 1(3)(b); s. 1(3)(a). A somewhat surprising decision is K. v. K., [1961] 
2 All E.R. 266 (C.A.). 


fe ie a decision of the House of Lords to similar effect, see Hyman v. Hyman, [1929] 
.C. 601. 

45The Act also overcomes a difficulty created by Bennett v. Bennett, [1952] 1 All E.R. 
413 (C.A.), by providing (s. 1(2)) that the inclusion in a separation agreement of a 
clause which purports to restrict the right of a spouse to apply to the court for main- 
tenance shall not render the whole agreement null and void by reason only of the 
invalidity of the particular clause. 

466 & 7 Eliz. II, c. 39 (U.K.). Such orders include “affiliation orders” for the main- 
tenance of illegitimate children. The Act will also assist the enforcement in England of 
maintenance orders made in those Commonwealth countries to which the Maintenance 
pees (Facilities for Enforcement) Act, 1920, 10 & 11 Geo. V, c. 33 (U.K.), has been 
applied. 

47Or from a county court under the Guardianship and Maintenance of Infants Act, 
1951, 15 Geo. VI, c. 56 (U.K.). 

48For example, under the Matrimonial Causes Act, 1950, supra, s. 23. 

49These courts, in which mainly lay magistrates sit, derive their jurisdiction in matri- 
monial matters from the Summary Jurisdiction (Separation and Maintenance) Acts, 


ra 1949, now replaced by the Matrimonial Proceedings (Magistrates’ Courts) Act, 
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turn for speedy and inexpensive help where her husband has adopted the 
poor man’s substitute for divorce—desertion. The magistrates’ court order 
will then oblige the husband to support her and the children, although it 
cannot of course pronounce a decree of divorce.®° Ultimately the wife may 
seek this remedy in the High Court: where desertion is the ground of her 
petition she will have to wait for the three years’ period to run out, but 
meanwhile the economic crisis for her and the children can be resolved 
by a maintenance order from the magistrates.” 

The enforcement of maintenance orders against reluctant husbands is a 
matter of great concern.”* The new Act improves the existing methods of 
enforcement by introducing a system of registration under which a High 
Court order may be registered in a magistrates’ court, and a magistrates’ 
court order registered in the High Court. Upon registration the beneficiary 
of an order made by the one jurisdiction is enabled to utilize the methods of 
enforcement available in the other. Thus, by registering a High Court 
order in her favour in a magistrates’ court, a wife may have the advantage 
of the clerk of the magistrates’ court acting as a collecting and enforcement 
officer on her behalf;®* nor will it then be necessary, as it is in the High 
Court, for the clerk to prove the ability of the husband to pay, since in the 
magistrates’ court the burden of proof is placed upon the husband to 
establish his inability to meet the order.®® Conversely, where the wife 
registers her magistrates’ court order in the High Court," she may use the 
High Court methods of execution against any property which her defaulting 
husband may own. 

In addition to this system of registration, the Act introduces an entirely 
new method of enforcement by way of an attachment of earnings." 
Where a husband is in arrears in his payments under a maintenance order, 
the court may order the husband’s employer to make specified deductions 
from his pay-packet and remit these deductions to the court for trans- 
mission to the wife.°* This highly effective method of collection at source 
is undoubtedly inspired by the success of the system whereby income tax and 
national insurance contributions are deducted by the employer from his 


50The most the magistrates’ court may do is make a separation order. This is usually 
done where it is necessary for the wife’s protection, for example in cases of the husband’s 
cruelty or assaults. In a case of desertion by the husband, a separation order would be 
most undesirable as its effect would be to terminate that desertion: see Thory v. Thory, 
[1948] P. 236. 

51The order is limited in amount to £7. 10s. a week for the wife and 50s. a week for 
each child: the rich man’s wife will pany apply to the High Court under the Matri- 
monial Causes Act, 1950, 14 Geo. VI, c. 25 (U.K.) s. 23, where there are no such limits 
on the “periodical payments” which that court may order, 

52Of concern not only to the wife but also to the taxpayer: deserted wives and children 
form an important category of those resorting to national assistance. 

53Maintenance Orders Act, 1958, supra, ss. 1-5. 

54Magistrates’ Courts Act, 1952, 15 & 16 Geo. VI & 1 Eliz. II, c. 55 (U.K.), s. 52. 

55] bid., s. 74(6) ; Maintenance Orders Act, 1958, supra, s. 6(2) ; and see the comment 
of the Royal Commission (The Report, par. 1090). 

56] bid., s. 2(3), imposes certain limitations on this right. 

57] bid., ss. 6-15. 58] bid., s..6. 
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employee’s wages. Accustomed to acting as the unpaid agents of the Inland 
Revenue and the Ministry of National Insurance, employers seem to have 
assumed with good grace the more delicate role of debt-collector for their 
employees’ estranged wives.”® 

One side-effect of this innovation may be a reduction in the number of 
men committed to prison for wilful non-compliance with a maintenance 
order; for the new Act does not permit imprisonment so long as it is possible 
to attach the debtor’s earnings.® The Act also removes a possible induce- 
ment for preferring prison to payment: a committal to prison will not 
in future wipe out the debtor’s liability for arrears.®* 

The Matrimonial Causes (Property and Maintenance) Act, 1958, is 
aimed chiefly at preventing an unscrupulous spouse unloading his or her 
assets, either on the eve of a divorce in order to frustrate claims for mainten- 
ance, or subsequently so as to render nugatory any maintenance that may 
have been ordered. In future the Act will enable such property-stripping 
to be set aside." For any disposition which has taken place within three years 
of an application under the Act and can be proved to have been made 
with the intention of defeating the other spouse’s rights to support may 
be set aside by the court, save only as against a bona fide purchaser for 
valuable consideration who is unaware of the spouse’s fraudulent intention. 
And in the absence of evidence to the contrary, this intention will be pre- 
sumed from the fact that the disposition has the effect of defeating the rights 
of the other spouse."* 

The same Act also permits an ex-spouse to claim family provision out of 
his or her former spouse’s estate on the death of the latter, whether testate or 
intestate.®° It may be recalled that the original Inheritance (Family Pro- 
vision) Act of 1938 made inroads on the traditional® freedom of testation 
in English law by permitting the testator’s “dependants” to apply to the 
court for some reasonable provision to be made for them out of the de- 
ceased’s estate: if the court were satisfied that the will did not make reason- 
able provision for them, it would then set aside the dispositions of the will 
so far as necessary to effect what it deemed proper provision for the 
dependants.” The scope of the Act of 1938 was extended in 1952 so as to 
apply not only to testamentary successions but also to intestacies.** It was 


59But both trade unions and employers’ associations strongly opposed before the Royal 
Commission the idea of any attachment of earnings (The Report, par. 1105). 

60Maintenance Orders Act, 1958, s. 16. 

617bid., s. 16. But no further committal is possible for the same arrears (s. 17). 

626 & 7 Eliz. II, c. 35 (U.K.), s. 2 (wife’s application) ; s. 5 (husband’s application). 

63] bid., s. 2(3). 64] bid., s. 2(4). 

657bid., s. 3 (former wife’s application) : s. 5 (former husband’s application). 

66Or rather, supposedly traditional: for the early common law, like modern Scots law, 
knew a system of reserved shares of chattels for the deceased’s wife and children, testa- 
mentary freedom being limited to the “dead man’s part” (one-third where both spouse 
and children survived) : see F. Pollock and F. W. Maitland, History of English Law (2nd 
ed., Cambridge, 1923), vol. II, pp. 348-56. 

®7Inheritance (Family Provision) Act, 1938, 1 & 2 Geo. VI, c. 45 (U.K.), s. 1. 

88Intestates’ Estates Act, 1952, 15 & 16 Geo. VI and 1 Eliz. II, c. 64 (U.K.), pt. IT. 
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recognized that the considerable increase in the rights of succession of 
the surviving spouse effected in that year might in some circumstances 
work injustice upon other dependants of the deceased. Dependants, as 
defined by the Act of 1938, include the surviving spouse, infant children, 
unmarried daughters, and adult children who are incapable of maintaining 
themselves by reason of some mental or physical disability. To this list 
the new Act now adds any former spouse who may survive the deceased.” 
One can imagine a nice problem in the balancing of conflicting social 
interests should the High Court one day be called upon to decide on 
applications for family provision from both spouse and ex-spouse,"* the 
deceased having proved equally unmindful of them both.” 

The last measure concerned with maintenance is still in passage through 
the legislature at the time of writing. This is the Matrimonial Proceedings 
(Magistrates’ Courts) Bill which was introduced in the House of Lords at 
the end of 1959. The Bill, which embodies most, but not all, of the 
recommendations of the Royal Commission, consolidates and amends the 
procedure and jurisdiction of the magistrates’ courts in matrimonial pro- 
ceedings. The powers of these courts to make orders for maintenance or 
separation or both are at present contained in a web of statutes extending 
from 1895 to 1949.%* The new Bill will effect a welcome consolidation 
of the diverse enactments into a single text. An interesting innovation in 
the Bill is the empowering of the magistrates’ courts to make a maintenance 
order against the wife in favour of the husband in a case where the hus- 
band’s earning capacity is impaired and the wife might reasonably be 
expected to provide, or contribute towards, reasonable maintenance for 
him and the children, having regard to the available resources of either 
spouse and all the circumstances. In this respect the Bill is in harmony 
with the general trend in English law towards treating husband and wife 
on the footing of equality.” 

69Inheritance (Family Provision) Act, 1938, supra, s. 1(1). 

70Intestates’ Estates Act, 1952, supra, s. 3(1); but the former spouse must not have 
remarried. For a claim by a former spouse, see Askew v. Askew, [1961] 2 All E.R. 60. 

Moreover, in such a case, the applications would go before different Divisions of the 
High Court: under the 1938 Act (as extended in 1952) the application is made to the 
Chancery Division, whereas applications under the 1958 Act are to the Probate Division. 

‘2Two other provisions of the 1958 Act deserve mention: both implement proposals of 
the Royal Commission. The first empowers the High Court to entertain a spouse’s applica- 
tion for maintenance or other financial relief even at some date subsequent to the decree 
of divorce, nullity, or judicial separation (s. 1). The second removes an unfortunate 
qualification imposed by Tunstall v. Tunstall, [1953] 2 All E.R. 310, upon the court’s 
power under the Married Women’s Property Act, 1882, 45 & 46 Vict., c. 75, s. 17, to 
settle disputes between the spouses as to the ownership or possession of property (s. 7). 

‘$Summary Jurisdiction (Separation and Maintenance) Acts, 1895-1949. For recom- 
mendations of Royal Commission, see The Report, pars. 992-1153. 

_ To this end, the Royal Commission recommended that a wife should have the right 
in divorce proceedings to recover damages and costs against an adulteress (The Report, 
par. 436) ; neither should the wife’s expenses of bringing or defending matrimonial pro- 
ceedings any longer be regarded as necessaries for the provision of which her husband is 
liable (The Report, par. 459); and a husband should have the same remedies against his 


wife for the protection of his property as she now enjoys under the Married Women’s 
Property Act, 1882, s. 12 (The Report, par. 704). 
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The Bill retains the approach of the earlier statutes in resting the 
jurisdiction of the magistrates to make separation and maintenance orders 
upon the commission of a specified matrimonial offence. The present 
offences or grounds include adultery, desertion, a conviction for an assault 
upon a wife under certain conditions, habitual drunkenness, drug-addiction, 
insistence on sexual intercourse while suffering from venereal disease, 
compelling submission to prostitution, persistent cruelty to the wife or her 
children, and wilful neglect of maintaining a wife or her infant children.” 
The new Bill makes all this catalogue of marital misdoings (except, of 
course, compelling submission to prostitution) equally available as grounds 
on which the husband may seek an order where the wife is the wrongdoer;“° 
it also adds a new ground available to either spouse, that of a conviction for a 
sexual offence against a child of either spouse.“ 


MISCELLANEOUS 


Outside the three heads already considered, the report of the Royal 
Commission contains a wealth of valuable proposals.* Mention will only 
be made here, and that summarily, of some of the suggestions concerning 
matrimonial property, legitimacy, and conflict of laws. 

In matrimonial property the Royal Commission gave particular atten- 
tion to the plight of the deserted wife who is left resident in the matrimonial 
home owned partly or wholly by the husband.** It recommended™ that she 
should be able to obtain a court order restraining the husband from disposing 
of the home or its essential contents, and that this order should be registrable 
as a charge upon the real estate under the Land Charges Act, 1925; such 
registration would constitute constructive notice of the charge to all third 
parties and thus eliminate the present danger to her equity to remain in 
the home, namely the appearance of a bona fide purchaser for value who 
was unaware of the wife’s rights when he bought.*® If the new proposal 
became law, the purchaser could only take subject to the wife’s equity to 
remain in the property for such time as the court, in its absolute discretion, 
thought fit. The proposal was to apply equally where it was the husband 
who was deserted in the matrimonial home belonging to the wife.*' The 


75See The Report, par. 1000, for details and legislative history of these grounds. 

76Under the present law the husband may only seek an order against his wife on the 
ground of her adultery, habitual drunkenness, drug-addiction, or persistent cruelty to his 
children. 

76aThe Bill has since been enacted and came into effect on January 1, 1961. 

77See The Report, par. 1204, for the 149 recommendations concerning English law and 
the 81 recommendations concerning Scots law. 

T8The Report, pars. 603-15. The Report, pars. 662-98. 

80The registration would be equally effective against a mortgagee. On the other hand, 
failure to obtain and register an order would make her “equity” of no avail even against 
a mala fide purchaser, and her position would then be worse than under the present law. 

81The Report, par. 681. But the cqurt would be less inclined to issue a restraining order 
on a husband’s application. 
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Royal Commission also recommended that in deciding questions of owner- 
ship between the spouses the presumption of advancement should apply 
where a wife purchased property in her husband’s name, as it now does 
where the husband purchases in the wife’s name.*? 

The Royal Commission also considered the vexed problem of the owner- 
ship of the savings made by a wife from the housekeeping money supplied 
to her by her husband.** In the absence of evidence to the contrary, the 
savings, it was suggested, should be deemed to belong to both in equal 
shares.** Neither this suggestion nor the suggestion about the matrimonial 
home have yet been sanctioned by the legislature. 

Legislation has, however, been passed to implement one important 
recommendation of the Royal Commission regarding legitimacy.** The 
Legitimacy Act, 1959, imports into English law the Scots concept of the 
putative marriage: children of a void marriage are to be legitimate where 
one or both of the parents are under the bona fide but mistaken belief in 
the validity of their marriage.*® By the same Act adulterini are legitimated 
by the subsequent marriage of their parents.*’ On this question the Royal 
Commission was divided in its views:** seven members supported the 
change made by the new Act, but twelve wished the law to remain as it 
was and adulterini to remain excluded from the general principle of 
legitimatio per subsequens matrimonium introduced into English law in 
1926.%° 

An important part of the report of the Royal Commission is devoted 
to the rules of the conflict of laws in matrimonial causes.” It gives a valu- 
able analysis of the basis upon which the English courts exercise matri- 
monial jurisdiction and recognize the jurisdiction of foreign courts. The 
Commission concluded that the time was now ripe for a comprehensive set 
of rules to be framed in a statute, a draft of which is annexed to the report.” 
A detailed discussion of the proposed rules is outside the scope of the present 
paper.” 

82The Report, par. 703. This proposal is not limited to the ownership of the matri- 
monial home. 

83See, e.g., Hoddinott v. Hoddinott, [1949] 2 K.B. 406, following Blackwell v. Black- 
well, [1943] 2 All E.R. 579. 

84The Report, par. 701. 

85The Report, par. 1186. 

867 & 8 Eliz. II, c. 73 (U.K.), s. 2. Children of a voidable marriage have been deemed 
legitimate since the Law Reform (Miscellaneous Provisions) Act, 1949, 12, 13 & 14 Geo. 
VI, c. 100 (U.K.), s. 4 (mow the Matrimonial Causes Act, 1950, 14 Geo. VI, c. 25 
(U.K.), s. 9). 

87S. 1. For a penetrating discussion of the whole Act, see the note by O. Kahn-Freund 
in (1960) 23 Modern Law Review 56. 

88The Report, pars. 1172-83. 

89The Legitimacy Act, 1926, 16 & 17 Geo. V, c. 60 (U.K.). 

The Report, pars. 772-919. 

°1\The Report, app. IV. 

92For a full analysis see M. Mann, “The Royal Commission on Marriage and Divorce: 
Jurisdiction of the English Courts and Recognition of Foreign Decrees” (1958), 21 


Modern Law Review 1. Attempts to implement the recommendations by legislation have 
so far proved abortive. 
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CONCLUSIONS 


From this survey of developments in English family law since the 
Royal Commission some tentative conclusions may be drawn. 

The first is that English divorce law is still based on the doctrine of the 
matrimonial offence. This carry-over from the attitude appropriate to the 
old ecclesiastical courts is under constant fire from the academic sharp- 
shooters. The professional judiciary, however, cling resolutely to the idea 
of divorce as necessarily involving a triable issue of right and wrong, of 
guilt and innocence. The lay magistracy on the other hand have been able 
to escape fom the traditional approach in their valuable work in the juvenile 
courts and in dealing with adoption, custody, and guardianship applica- 
tions: in these matters their decisions are shaped in accordance with what 
they consider to be the best interests of the child or juvenile before their 
court. It is paradoxical that, whilst the superior courts persist in viewing 
each divorce in false contrasts of black and white, the inferior courts should 
have developed techniques for the illumination of family problems in their 
true colours. 

It is true of course that the divorce court may grant a divorce even where 
it finds both parties to be at fault.** Certainly the absence in English law 
of a strict doctrine of recrimination or “‘clean hands,’** such as plagues 
the American courts,*° helps to make less intolerable the doctrine of the 
matrimonial offence, just as the residuary character of such specific 
grounds as cruelty and constructive desertion helps to overcome the lack 
of any general ground for divorce. But for such safety valves the antiquated 
English machinery for judicial divorce, inherited from the age of steam, 
might long ago have been scrapped and replaced by a non-adversary pro- 
cedure more in keeping with modern advances in the social sciences. 

In the second place, the plight of the children emerges as a growing pre- 
occupation of the divorce courts. Indeed, the Royal Commission cate- 
gorically stated the interests of the children to be an issue for the court of no 
less importance than the issue of divorce itself.** Concern for these innocent 
victims of the broken marriage has made imperative the introduction of 
further investigatory elements into the adversary process: witness the 
recent procedural changes outlined above.” 

In the third place, the economic aspects of marriage failure are receiving 
close attention, not only from the legislature in implementaing various 


93Matrimonial Causes Act, 1950, supra, s. 4(2). 

%4For the principles on which the English courts exercise their discretion to disregard 
the misconduct of the party being granted a divorce, see Blunt v. Blunt, [1943] A.C. 517. 

%5In 1938 thirty-two jurisdictions of the United States had statutes relating to re- 
crimination, and all but four made the denial of divorce mandatory upon proof of re- 
crimination ; apart from statute, the general attitude of the courts remains that asserted in 
Hoff v. Hoff (1882), 48 Mich. 28, per Cooley J.: “Divorce laws are made to give relief 
to the innocent, not to the guilty.”” See C. G. Vernier, American Family Laws (Stanford, 
1932), vol. 2, pp. 82-5, with Supplement (1938), p. 48. 

®%The Report, par. 376. *7Supra, pp. 54-7. 
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proposals of the Royal Commission, but also from the courts. The latter 
have shown considerable fertility in spawning new concepts or at least in 
engrafting new scions upon old stocks: examples are the deserted wife’s 
equity to remain in the matrimonial home, and the notion of “matrimonial 
joint stock” or “family assets.”** 

Lastly, there is a new interest in advice, rather than litigation. The realiza- 
tion that prevention is better than cure in cases of marriage sickness led the 
Royal Commission to urge the setting up of a suitably qualified body to 
review the existing arrangements for pre-marital education.*® To help those 
already married the Royal Commission recommended the encouragement 
and extension of the existing agencies engaged in marriage counselling and 
conciliation.’” Tribute was paid to the excellent work done by the probation 
service in the magistrates’ courts where probation officers have an express 
statutory authority to seek to reconcile the spouses involved in proceedings in 
those courts.’®’ Nevertheless the Royal Commission was emphatic in reject- 
ing the creation of an official conciliation service."°* They advised rather that 
financial aid both from the Exchequer and from the local authorities should 
be more readily forthcoming to help expand the activities of the many 
private agencies already engaged in this vital work of salvage. In particular, 
the availability of such facilities for counselling and conciliation should be 
more widely publicized.’ 

In this connection, the Royal Commission devoted attention to the legal 
obstacles which beset attempts at reconciliation, notably the doctrines of 
collusion and condonation.’® It also recommended that facts learnt by a 
marriage counsellor in the course of conciliation should be inadmissible as 
evidence in any subsequent matrimonial proceedings between the spouses.’®° 
Such confidential communications to a counsellor are privileged under the 
present law, but the privilege is vested in the spouses so that if neither spouse 
claimed the privilege the counsellor could be required to testify in court. The 
proposals of the Royal Commission for the protection both of the spouses and 
of the counsellor (often a voluntary worker) deserve the early attention of 
the legislature. 

The increased emphasis on advice rather than litigation is apparent in the 
decision of the Government to bring into effect that part of the Legal Aid 
and Advice Act, 1949, which provides for a scheme of free legal advice for 


*8For the wife’s equity, see such cases as Bendall v. McWhirter, [1952] 2 Q.B. 466 
(C.A.), and Westminster Bank v. Lee, [1956] Ch. 7; for “family assets,” see Cobb v. 
Cobb, [1955] 1 W.L.R. 731 (per Denning L.J.); for “matrimonial joint stock,” see 
Silver v. Silver, [1958] 1 W.L.R. 259 (per Lord Evershed M.R.). For a masterly survey 
of the tendency towards the recognition in English law of some kind of community of 
matrimonial property, see O. Kahn-Freund, “Matrimonial Property Law—Some Recent 
Developments” (1959), 22 Modern Law Review 241. 

%9This body should also review the existing law of marriage with a view to preventing 
“hasty and ill-considered marriages”: see The Report, par. 330. 

100The Report, pars. 332-59. 101The Report, par. 334. 

102The Report, par. 341. 103The Report, pars. 352-6. 

104The Report, par. 340. 105The Report, pars. 357-9. 
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the indigent.” A scheme of legal aid for the needy litigant has already 
been in successful operation for a decade, but free legal advice which might 
obviate the recourse to litigation has only become generally available since 
March, 1959. The Law Society, to whom the administration of legal aid has 
been entrusted, has now organized within the legal profession facilities for 
free consultations with a lawyer of the client’s choice, the lawyer being 
ultimately remunerated for such work by the state to the extent that the 
client lacks the means to pay.’*? The Royal Commission urged that free 
legal advice be made available for those in matrimonial trouble, but the 
new scheme will not of course be limited to advice on domestic problems.’ 
It is evident, however, that English lawyers will be increasingly called upon 
to advise upon questions of family law: hence the importance of their being 
adequately trained in this subject. For this the English law schools have a 
clear responsibility. Nor will the future practitioner need only to be equipped 
to advise on the legal niceties; rather he should have a broad understanding 
of the help that may be available to his client from the cognate disciplines 
of social and medical science, and a specific knowledge of the appropriate 
person or agency in his own community to which the client should be 
referred where referral seems necessary. 


106Legal Aid and Advice Act, 1949, 12, 13 & 14 Geo. VI, c. 51 (U.K.), s. 7. 

107For details of the scheme, see (1958) Law Society’s Gazette 386. 

108Responding to the recommendation of the Royal Commission (The Report, par. 
1151) legal aid has now been extended to matrimonial and other civil proceedings in the 
magistrates’ courts with effect from May 8, 1961: see (1961) Law Soctety’s Gazette 291. 
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THE DESERTED WIFE’S EQUITY IN THE MATRIMONIAL 
HOME: A DISSENT 


Bora LASKIN* 


I 


ANADIAN judicial hospitality to two recent doctrines of English 

matrimonial law has been abruptly withdrawn by the Supreme Court 
of Canada in respect of one, and any inquiry into the reception of these 
doctrines must inevitably pose the question whether the same fate may not 
befall the other.’ The “equity” of the deserted wife to remain in occupation 
of the matrimonial home gained oblique entrance through Carnochan v. 
Carnochan in 1953,? was recognized again in Re Jollow and Jollow in 
1954,° and in a third Ontario case in 1960, Willoughby v. Willoughby,* was 
treated as an old friend. In none of these cases, in my submission, was it 
really necessary to meet the issue head on. The second English doctrine, that 
of the “family assets,” came squarely before the Supreme Court of British 
Columbia in Sopow v. Sopow in 1958,° and before the Ontario Court of 
Appeal in Thompson v. Thompson in 1959,° and it was this doctrine that 
the Supreme Court of Canada rejected in reversing the Ontario judgment in 
the Thompson Case. Judson J., speaking for the majority of the Court, 
declared that the object sought through the “family assets” principle should 
be attained by legislation and not by the exercise of the “immeasurable dis- 
cretion” of the court under section 12 of the Ontario Married Women’s 
Property Act.‘ 

Whether or not this discretion is, strictly speaking, the origin of each 
doctrine, there is now little doubt under the English cases that it is the 
outside measure of the duration of the deserted wife’s “equity” to remain in 
the matrimonial home.® It is nothing new in common law experience to find 
procedure concealing and revealing substance. What is significant about 
section 12 of the Married Women’s Property Act is that it is unlimited in its 


*Professor in the Faculty of Law, University of Toronto. 

1The creation of the deserted wife’s equity may be ascribed to Bendall v. McWhirter, 
[1952] 2 QO.B. 416, [1952] 1 All E.R. 1307; the “family assets” doctrine took shape in 
Rimmer v. Rimmer, [1953] 1 Q.B. 63, [1952] 2 All E.R. 863. In each case, support was 
found in earlier dicta. 

2[1953] O.R. 887, [1954] 1 D.L.R. 87; affirmed, [1954] 4 D.L.R. 448, [1954] O.W.N. 
543; appeal quashed on point in issue, [1955] S.C.R. 669, [1955] 4 D.L.R. 81. 

8[1954] O.R. 895, [1955] 1 D.L.R. 601. 

4[1960] O.R. 276, 23 D.L.R. (2d) 312. 

5(1958) 15 D.L.R. (2d) 57. 

6(1959) 22 D.L.R. (2d) 504. 7(1960) 26 D.L.R, (2d) 1. 

8See Woodcock @ Sons Ltd. v. Hobbs, [1955] 1 All E.R. 445. In Short v. Short, [1960] 
3 All E.R. 6, Devlin L. J. explained the matter differently by saying that the court’s 
discretion to revoke the deserted wife’s licence is not a matter of its duration but 
shows that it is not unqualified. 
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application, applying as well to non-deserted wives as to deserted ones, and 
similarly as to husbands, so long as there is a “question between husband and 
wife as to the title to or possession of property.”® The nice question that 
arises here, in respect both of the deserted wife’s “equity” and of the “family 
assets” doctrine is whether section 12 assumes a pre-existing right of property 
or of possession claimed by one spouse against the other, or whether the 
“right,” whatever it may be, arises through the exercise or non-exercise of 
the court’s discretion and hence is dependent for its recognition as well as for 
its continuance on the way in which the judicial discretion is operated.’® 
Devlin L.J. in the course of an extensive dissenting judgment in Short v. 
Short in the English Court of Appeal, where he alone considered the matter, 
expressed the view that the court’s discretion comes into play only when 
there are conflicting rights; that so far as the matrimonial home is concerned, 
“husband and wife have always each had their rights in a matrimonial home 
belonging to the other or to them both jointly,” and “the court does not in 
its discretion confer these rights nor does it remove them’’; they arise from 
the status of marriage, and, not being rooted in discretion, are not so 
terminable. Indeed, “a right which the court could mero motu extinguish— 
a tenancy at the will of the court—would be a novelty hitherto unknown to 
the law.” 

If it be the case that the court’s discretion operates only in case of a conflict 
between subsisting rights of the spouses, it is germane to ask how the rights 
arise and how they are lost. Devlin L.J. is clearly of opinion that a deserted 
wife’s equity or licence to remain in the matrimonial home may be termi- 
nated by the husband if she is guilty of adultery. Presumably, then, if in such 
case he does revoke the licence, there would be nothing left upon which the 
court could exercise its descretion under section 12, and it would have to 
restore the matrimonial home to the husband if he were the owner. What all 
this conveys is that the concept of the wife’s licence or equity need not, as 
between husband and wife, be based on desertion but exists in the recognized 
obligation of the husband to support her, an obligation involving the pro- 
vision of shelter.’* This view of the question is significant in considering the 
position or claims of third parties against the matrimonial home. There is no 
longer any dower in England, but it is still found in Ontario with its notion 
of an inchoate right in the wife when a husband becomes seised of a freehold 
of inheritance during coverture. The deserted wife’s equity, however, has not 
been regarded as having an inchoate character arising upon acquisition of a 
matrimonial home during coverture, and the line of English cases on the 

9R.S.O. 1960, c. 229. For similar legislation, see the Married Women’s Property Act 
of other provinces as follows: R.S.B.C. 1960, c. 233, s. 29; R.S.M. 1954, c. 156, s. 8; 


R.S.N.B. 1952, c. 140, s. 7; R.S.Nfld. 1952, c. 143, s. 19; R.S.N.S. 1954, c. 168, s. 38; 
R.S.P.E.1. 1951, c. 92, s. 13; R.S.S. 1953, c. 304, s. 22. 
10Those cases which support the “equity” of a deserted wife indicate that it arises 
on desertion: see Lloyds Bank Ltd. v. Oliver’s Trustee, [1953] 2 All E.R. 1443. 
11[1960] 3 All E.R. 6 at p. 14 et seq. 


12See, for example, McGowan v. McGowan, [1948] 2 All E.R. 1032 at p. 1034. 
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subject is consistent in holding that the equity arises upon desertion; thus, 
previously acquired interests of third persons rank ahead of the deserted 
wife’s interest." 

Nevertheless, in considering the basis of this peculiar equity as a personal 
lien on land, and thereby affecting title (subject to the doctrine of the 
subsequent bona fide purchaser for value without notice) ,'* it becomes 
difficult to draw any satisfying distinction between the wife’s entitlement 
upon desertion and her position when not deserted. Vis-a-vis the husband 
her claim of support (including shelter) is a continuing one (if she is not 
guilty of disqualifying misconduct), whether or not he leaves her in occupa- 
tion of the matrimonial home to which he holds title. Indeed, he may desert 
her although continuing to live under the same roof.’® His desertion, how- 
ever, invites her to assert her claim for continuing support, and certainly her 
occupation of the matrimonial home would be a significant element in any 
allowance made to her. But, at the same time, by remaining in the husband’s 
home upon desertion, she acquires (under the English cases) not only 
against him but against third parties who may subsequently take with notice, 
an interest which does not depend on any prior order of the court, in contrast 
to a claim for alimony or under deserted wives’ maintenance legislation 
which depend on a judicial fiat. 

The principal basis of the English doctrine seems to lie in the obligation 
of support (in the sense that it undergirds the desertion), but it has been 
associated with the general immunity of the wife (and this applies in reverse 
as well) from actions in tort against her by her husband. It is well established 
not only in England, but in Canada as well under Minaker v. Minaker,”® 
that a claim by a husband to evict his wife from the matrimonial home, or 
for possession thereof against her, sounds in tort as being in effect an action 
of ejectment. Hence, it has been held that a husband’s only recourse lies in 
invoking the discretion of the court under the kind of provision found in 
section 12 of the Ontario Married Women’s Property Act. Since this 
procedure is available whether a wife be deserted or not, it is difficult to see 
how it either yields or supports a resulting equity of a proprietary character 
in a wife merely because she is deserted and remains in the husband’s house. 
Yet if the approving English cases have any justification, it must be found in 
the conviction of the courts which decided them that desertion of a wife left 
in the matrimonial home is significant enough to turn her personal claim 
against her husband into a proprietary but non-assignable interest in priority 


to his and enforceable in terms of such priority against subsequent takers 
with notice. 


13See, for example, Barclays Bank Ltd. v. Bird, [1954] Ch. 274. 

14See Westminster Bank Ltd. v. Lee, [1956] Ch. 7, [1955] 2 All E.R. 883. 

15See the authorities cited in P. M. Bromley, Family Law (London, 1957) at p. 100. 
:, a 397, [1949] 1 D.L.R. 801; and see Bramwell v. Bramwell, [1942] 


17Even here, however, the court has exercised a discretion to remove the wife: see 


Churcher v. Street, [1959] Ch. 251, [1959] 1 All E.R. 23. 
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II 


Not all the English cases which have been confronted with the deserted 
wife’s claim of an “equity” have given it their blessing.’* In addition, the 
doctrine was flatly rejected after full consideration by the Supreme Court 
of New South Wales en banc in Dickson v. McWhinnie.*® There that Court 
concluded that, the views of Denning L.J. (as he then was) aside, English 
authority does not support any wider proposition than that a court with 
jurisdiction to postpone execution of an ejectment order in respect of the 
matrimonial home, obtained by a purchaser, may take into consideration 
the fact that the defendant wife was deserted. The Supreme Court of Vic- 
toria has been equally unchivalrous to the deserted wife,” and in New 
Zealand a single judge accepted the equity concept as binding a subsequent 
purchaser for value only because he felt constrained by English authority.” 
What, then, of the Canadian courts for whom there is no longer any con- 
straint of English authority? 

Carnochan v. Carnochan,” which came before Schroeder J. (as he then 
was), involved merely an issue between husband and wife respecting posses- 
sion of the matrimonial home belonging to the husband. While the Court 
spoke in terms of the irrevocable personal licence of a deserted wife to stay 
in the matrimonial home (approving what Denning L.J. said in Bendall v. 
McWhirter™ ), there was nothing in the case which obliged the Court to go 
any further than to enforce the husband’s marital obligation of support 
(including shelter). The discretionary power under section 12 of the 
Married Women’s Property Act thus merely invited the Court to consider 
whether the circumstances warranted enforcement of the husband’s obliga- 
tion in respect of the particular matrimonial home or whether the husband 
should be given sole possession on condition that he provide alternative 
accommodation. The Court of Appeal in a brief oral judgment refused to 
interfere with the trial judge’s exercise of discretion in favour of the deserted 
wife, allowing her to remain on paying taxes and insurance and making 
repairs, and on her refraining from claiming alimony while so in possession. 
In the Supreme Court of Canada, the appeal on this point was quashed for 
want of jurisdiction. 

Re Jollow and Jollow,** where the spouses were joint tenants of the 
matrimonial home, arose by way of partition proceedings by the husband 
against his deserted wife who was left in possession of the matrimonial home. 
The majority of the Court decided that, because the wife was deserted, an 
order for partition (or sale in lieu thereof) may be made only under section 


18See Thompson v. Earthy, [1951] 2 K.B. 596, [1951] 2 All E.R. 235; Bradley-Hole v. 
Cusen, [1953] 1 Q.B. 300, [1953] 1 All E.R. 87, per Jenkins L.J. 

19[1958] S.R. (N.S.W.) 179. 

20Adamson v. Busch, [1955] V.L.R. 450; Public Trustee v. Kirkham, [1956] V.L.R. 64. 

21Shakespear v. Atkinson, [1955] N.Z.L.R. 1011. 

22See fn. 2, supra. 

238See fn. 1, supra. 24See fn. 3, supra. 
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12 of the Married Women’s Property Act. Why desertion should require 
this result is not made clear save by reliance on Denning L.J.’s views in 
Bendall v. McWhirter. Roach J.A. who spoke for the majority referred to 
Brown v. Brown where, on the same facts, an order for sale was made in the 
husband’s favour on a partition application;*° and he felt that the fact of 
desertion had not been argued as a bar to the order for sale nor, indeed, was 
Bendall v. McWhirter (then but recently decided) brought to the Court’s 
attention. He might also have referred, as did Chevrier J.A. who dissented in 
the Jollow Case, to the judgment of the Ontario Court of Appeal in Re 
Hutcheson and Hutcheson where the husband, applying for partition, had 
deserted his wife, and yet the Court did not feel that the application had to 
be brought under the Married Women’s Property Act; it had a discretion 
in partition proceedings which it exercised against the husband.”® On one 
view, the difference between the majority and minority in the Jollow Case 
is a matter of procedure and statutory construction; for example, Chevrier 
J.A. was of opinion that where partition or sale is sought, there is no question 
as between the spouses of “title to or possession of property” within section 12 
of the Married Women’s Property Act. On another view, the majority’s 
conclusion rests on a deserted wife’s irrevocable licence against her husband 
to remain, that is, to retain possession, thus raising a question under section 
12. But surely she has this right (to be sheltered) whether she is deserted or 
not. If she were not a co-tenant and the husband sought to evict her by 
proceedings under section 12, it would not matter (assuming no misconduct) 
whether she was deserted.”* 

The Jollow Case proves too much. Not content to rest the decision on the 
court’s discretion in partition proceedings, the effect of the majority’s 
conclusion is to give the wife an irrevocable licence not only against her 
husband but, so to speak, against herself as a co-tenant when she is already 
entitled to possession by virtue of her co-ownership. Her right as co-owner 
is superior to any “equity” that might arise by desertion, and it would be 
odd, indeed, if the court could under section 12 order her out of her own 
home (just as in some of the English cases she has been denied the right to 
remain on the husband’s property) and yet refuse to entertain partition 
proceedings addressed to her superior title as co-owner. It ought not to be 
concluded from this argument that she would be better off where the 
husband is sole owner than where she is a co-owner with him. Assuming that 
desertion effects the magic expressed in Bendall v. McWhirter, surely as 
co-owner her position in law is stronger than as a merely personal licensee. 

The Jollow Case may be projected further. One way of stating its result 
is to say that a deserted wife who is a co-owner with her husband of the 
matrimonial home has an “equity” or licence to remain which overrides his 


25(1953] 1 D.L.R. 158, [1952] O.W.N. 725. 
26[1950] O.R. 265, [1950] 2 D.L.R. 751. 
27Cf. Public Trustee v. Kirkham, [1956] V.L.R. 64. 
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claim to partition. True enough, Roach J.A. intimates that the discretion 
under section 12 is broad enough to entitle the court to make such an order 
or to direct a sale—so that partition or sale become subsumed within a 
wider jurisdiction. But why should not the result be the same, regardless of 
desertion? Is this not a case for the proposition distilled by Dickson v. 
McWhinnie from the English cases that the court in exercising its discretion 
in the light of the husband’s obligation of support may weigh desertion as a 
factor along with other factors on the question of sale and dispossession or 
not? 

There is one further point. If the husband were able to find a buyer for 
his interest as co-owner, it could hardly be argued that such buyer could 
only get partition or sale under section 12.*° There would no longer be any 
question as between husband and wife in respect of the property, and the 
fact of desertion would be relevant only to support the wife’s resistance to 
partition or sale if sought by her new co-owner. Desertion, of itself, would be 
meaningless in this context, even if the buyer were aware of it when he 
bought.** But if the Jollow Case is right, it would follow in the postulated 
situation that the Court could not even entertain partition proceedings where 
the buyer took with knowledge of the desertion by the seller. The wife, 
presumably, would interpose her irrevocable licence or equity and partition 
or sale could not be ordered in defeasance of a prior interest. Not only is it 
difficult to follow the Jollow Case on the importance of desertion but it is 
even more difficult to appreciate how that fact can be used to serve the wife 
when she is already as well served, if not better, by her co-ownership. This 
is entirely apart from the question whether a more flexible procedure is 
available under section 12 than under the Partition Act.*° 

In Willoughby v. Willoughby* the Ontario Court of Appeal had to pass 
on the propriety of a wife’s choice of remedy to oust her husband from the 
matrimonial home which belonged to her and in which he remained after 
they separated. She chose to treat him as a tenant against whom summary 
proceedings for possession might be taken under the Ontario Landlord and 
Tenant Act.** There was no evidence to support a finding that he was or 
became a tenant, and hence the wife misconceived her remedy. While resid- 
ing with the wife in enjoyment of consortium the husband was, according 
to the Court, a licensee with rights higher than those of a lodger because of 
the matrimonial relationship, but the rights were personal and “do not 


28See Thompson v. Earthy, [1951] 2 K.B. 596, [1951] 2 All E.R. 235, pointing out 
that a purchaser from the husband cannot apply under the Married Women’s Property 
Act. Denning L.J. suggested in Bendall v. McWhirter that a husband’s successor might 
compel the husband to allow use of his name for that purpose; but even if the successor 
has to sue at law the court would have a discretion whether to order the deserted wife out. 

29This would be so if the issue were merely partition or sale under the recognized dis- 
cretionary authority of the court in partition proceedings. 

80R.S.0. 1960, c. 287. 


31See fn. 4, supra. 32R.S.0. 1960, c. 206, ss. 77 ff. 
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extend to or embrace any interest or estate in land.”** It was in this context 
that the Court discussed the deserted wife’s position when left by him in his 
home. While approving the view that the wife was a special kind of licensee 
whose licence the Court could not revoke, and referring with approval to 
the Carnochan and Jollow cases, Morden J.A. who spoke for the Court was 
cautious in his references to the English cases which have taken an expanded 
view of the wife’s licence or “equity” vis-a-vis third parties who have ac- 
quired a possessory or higher interest in the so-called matrimonial home. 

Two points of interest arise in connection with the Willoughby Case. 
First, the Court indicated that it did not appear that the husband was 
deserted but, assuming he was, he did not acquire thereby any interest in the 
land, not even that of a tenant at will. No doubt, it is easier to develop a 
licence interest in a deserted wife from her personal right to support than 
it is to develop a licence interest in a deserted husband from his merely 
personal right to consortium. But, as between them alone, desertion cannot 
add anything to what the marital relation involves in the right of each to 
stay in the home of the other. The fact that the owning spouse leaves or 
deserts merely provides an occasion for determining how the right of support 
or of consortium may be enforced. 

The second point touches the proper remedy that the wife in the 
Willoughby Case might have pursued. The Court did not discuss this ques- 
tion but its judgment leaves an inference that if there had been a tenancy, 
the landlord and tenant remedy that was invoked would have been available. 
Is this so, however, in view of Minaker v. Minaker and the line of cases of 
which it is an exemplar?** Surely, the only resort would be to section 12 of 
the Married Women’s Property Act, and while it is a discretionary jurisdic- 
tion there would be no ground for refusing to oust the husband if he were 
overholding, unless the wife were also living on the premises. 


Ill 


Without essaying to examine the already respectable collection of writings 
on the subject** or even to survey in general detail the English cases, my 
thesis is simply that the husband’s marital obligation to provide shelter for 
his wife should not be transformed, by his desertion of her in his or their 


33The court referred in this connection to Gorulnick v. Gorulnick, [1958] P. 47, 
[1958]1 All E.R. 146. See A. Milner, “Beneficial Ownership of the Matrimonial Home: 
Modern Trends in the British Commonwealth” (1959), 37 Canadian Bar Review 473, 
475 n.; Casenote (1958), 21 Modern Law Review 315. 

34See fn. 17, supra. 

85These include: R. E. Megarry, “The Deserted Wife’s Right to Occupy the Matri- 
monial Home” (1952), 68 Law Quarterly Review 379; O. Kahn-Freund, “Matrimonial 
Property—Some Recent Developments” (1959), 22 Modern Law Review 241; and earlier 
by the same author, Casenote (1953), 16 Modern Law Review 215, and Casenote (1955), 
18 Modern Law Review 412; Note (1956), 72 Law Quarterly Review 477; Milner, 
op. cit., fn. 33, supra. 
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(matrimonial) home, into a clog upon or interest in the home with a varying 
duration according to an “immeasurable judicial discretion under section 12 
of the Ontario Married Women’s Property Act” or its equivalent elsewhere. 
It matters little that it is not called an estate or an equitable interest when 
its effect as against purchaser third parties with notice is the same as if it 
were (apart from its determinable character, whether by the judge or by 
death or divorce or withdrawal from the home). True enough, no Canadian 
case has gone this far but the portents are there if the holdings and dicta in 
the three cases discussed above are pursued. In England where there is no 
longer any dower, and which knows neither homestead legislation nor a 
régime of community property, the support of the wife’s equity can only be 
ascribed to judicial chivalry. In those parts of the United States and in 
Canada where there is homestead legislation and community property, the 
notion of a deserted wife’s equity is both superfluous and impossible to 
mount on the existing precepts.*® 

There is, however, still another statutory order of things, and one not 
unknown to England, with which a deserted wife’s equity as a clog on title 
is difficult to reconcile. In Dickson v. McWhinnie, the New South Wales 
court adopted views expressed in a then recent judgment from South 
Australia that the alleged equity of a deserted wife could not be made the 
subject of a caveat under a land titles system. The holder of a certificate of 
title could hence dispose of his land untrammelled by purported resort to a 
caveat, and a purchaser would, of course, be unaffected by any notice that 
his vendor’s wife was deserted. There is a land titles system in each of 
Canada’s western provinces and also in Ontario, and the question is whether 
there is anything in their legislation to call for a different result. A caution or 
caveat may be lodged only in respect of any “unregistered estates, rights, 
interests or equities” or by “‘a person interested in any way in land” (to use 
the language of the Ontario Act**) or by “any person claiming to be 
interested . . . in any land” (to use the language of the Land Registry Act 
of British Columbia**) or by “any person claiming to be interested under 
[certain specified instruments] or otherwise howsoever in any land”’ (to use 
the language of the Alberta Land Titles Act**). Thus, the subject-matter of 
a caveat must be an interest in land, and, clearly, a legal or equitable in- 
terest will qualify.*° It is, however, difficult to see how this can be true of the 
deserted wife’s equity which, under the most liberal view of the favouring 
English cases, has not been called to the dignity of an interest in land 
(although having that effect, under those cases, for third party purposes 
where there is notice) .*' There is, however, judicial authority in Re McKil- 


36See American Law of Property, vol. I, s. 5.109. Desertion by the wife is, of course, 
relevant to the question of loss of her homestead rights: see Totten v. Totten (1959), 
18 D.L.R. (2d) 197, 28 W.W.R. (N.S.) 289. 

87Land Titles Act, R.S.O. 1960, c. 204, ss. 76, 135 38R.S.B.C. 1960, c. 206, s. 209. 

89R.S.A. 1955, c. 170, s. 136. 49Williams v. Papworth, [1900] A.C. 563. 

41See R. E. Megarry and H. W. R. Wade, Law of Real Property (2nd ed., London, 
1959), pp. 748-50. 
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lop and Vancouver that an irrevocable licence is an interest in land for the 
purposes of the British Columbia Land Registry Act.** The issue arose in 
respect of a contract right under an agreement to enter and landscape 
certain land, and turned on whether this was a mere personal right and 
without effect on third parties or created an interest in land. In support of 
the latter conclusion the court of first instance relied on Toronto v. Jarvis 
where the Supreme Court of Canada held that an executed oral permission 
to enter land to construct a drain amounted to an irrevocable licence which 
was “an interest affecting land” within the provincial Registry Act, but was 
defeated as against a subsequent bona fide purchaser of the land for value 
and without notice under a registered deed.** 

In the McKillop Case, the irrevocable licence arose under a writing or 
instrument, and not by operation of law, as is the case with the deserted 
wife’s equity, but in view of Toronto v. Jarvis this may be an immaterial 
distinction. Certainly, for land titles purposes, if the wife’s equity is an 
interest in land, she may protect it by filing a caveat. So far as Registry Act 
jurisdictions are concerned, since the interest does not arise under an 
instrument there is a problem as to how it can be protected against defeat by 
sale of the matrimonial home to a subsequent bona fide purchaser.** Actual 
notice would, of course, protect,*® and, in any event, in those Registry Act 
jurisdictions where there is dower, the deserted wife would have a clear prior 
hold unless the husband had taken title in such a way as to avoid dower.*® 

Even if the McKillop and Toronto v. Jarvis cases be rightly decided (and 
it may be noted that in each of them there was the alternative characteriza- 
tion of the interest as an easement), there is still a marked distinction 
between an assignable irrevocable licence and one that is personal and non- 
assignable. Indeed, the possible complications of title, both for land titles 
and Registry Act purposes, and extending possibly to requisitions under a 
contract for the sale of a matrimonial home, should make the courts wary 


42[1954] 3 D.L.R. 63, 11 W.W.R. (N.S.) 593, reversed on other grounds, [1955] 
2 D.L.R. 709. 

48(1895) 25 S.C.R. 237. 

44See J. D. Falconbridge, Law of Mortgages (3rd ed., Toronto, 1942), p. 138. 
Ontario and the Atlantic provinces are in this group: see the Registry Act, R.S.O. 1960, 
c. 348; Registry Act, R.S.N.B. 1952, c. 195; Registration of Deeds Act, R.S.Nfld. 1952, 
c. 141; Registry Act, R.S.N.S. 1954, c. 248; Registry Act, R.S.P.E.I. 1951, c. 143. 

45Equitable interests, no less than mere equities, which arise by operation of law 
cannot be registered when there is no “instrument” under which they arise. In Ontario, 
however, the Custody of Documents Act, R.S.O. 1960, c. 85 provides for the deposit in 
a registry division office of any “document” which by definition includes any certificate, 
affidavit, statutory declaration or other proof as to the existence or non-existence, 
happening or non-happening of any fact, event or occurrence upon which the title 
to land may depend. There is a “deposit index” in which the documents must be 
entered and provision is made for entering notice of the deposit of a document on the 
abstract index against land to which the deposited document relates. The Act is 
specific in saying that the deposit of a document shall not be deemed a registration 
thereof within the Registry Act, but this does not mean it cannot have the effect of 
notice apart from any question of registration. 

46As, for example, by a deed to uses: see Re Walsh and Sovis, [1956] O.R. 202, 
2 D.L.R. (2d) 356, for a recent illustration. 
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of thus adversely affecting the marketability of land. There is nothing to add 
on this point to what Megarry said some eight years ago,** other than to 
reinforce it by adapting to the problem under review the words of Judson J. 
in Thompson v. Thompson, that if it be thought that a deserted wife should 
have a proprietary right in the matrimonial home enforceable against third 
parties, the change should be by legislation. The matter resolves itself into a 
familiar question whether the courts should add to the protection of marital 
rights by a fetter on the matrimonial home by reason of desertion or leave 
it freely alienable. The example of the homestead jurisdictions suggests that 
the legislature should give the answer. 

Some years ago, before the deserted wife’s “equity” took shape, Roach 
J.A. said in Re Simpkins that, apart from dower, “the obligation of a 
husband during his lifetime to maintain his wife does not give her any rights 
in the husband’s property except to the extent that such property may 
become liable to satisfy the obligation if it is broken.”’** Despite the subse- 
quent receptiveness of the Ontario courts to the notion that desertion gives 
some rights in the matrimonial home, there is a clear intimation in Judson 
J.’s majority judgment in Thompson v. Thompson that the Supreme Court 
of Canada will refuse to prop it up by discretionary power under section 12 
of the Ontario Married Women’s Property Act. “The judicial use of the 
discretionary power . . . in property disputes between husband and wife 
has not developed in the same way in the common-law Provinces of Canada 
as it has in England,” said the learned judge, “and there is an implicit 
rejection of the existence of any such power in Carnochan v. Carnochan 

. where Cartwright J. [for the Court] stated that the problem was not 
one of the exercise of a discretionary power but one of application of the law 
to ascertained facts.”*® Without the support of the court’s exercise of dis- 
cretionary power, it is difficult to see how the deserted wife’s equity can 
survive in Canada other than as a matter of marital right. It is only in that 
context that desertion or other misconduct by the husband or misconduct 
by the wife will have an effect on occupation of the matrimonial home. Any 
broader concept tending to a proprietary interest would involve the same 
uncertainty of operation that would be produced under an exercise of dis- 
cretion. There is as little virtue for third parties in a tenancy dependent on a 
husband’s or wife’s conduct as there is in a tenancy at the will of the court. 

47See fn. 35, supra. 


48[1948] 2 D.L.R. 101 at p. 106. Cf. Re D. and D., [1942] O.W.N. 500. 
#9(1960) 26 D.L.R. (2d) 1 at pp. 9-10. See also Devlin L.J. in Short v. Short, fn. 11, 


Supra. 











AN INTERNATIONAL CODE TO PROTECT PRIVATE 
INVESTMENT—PROPOSALS AND PERSPECTIVES* 


A. A. Fatouros** 


HERE is general agreement among capital-exporting and capital- 

importing countries as to the need for international investment in 
the economically underdeveloped areas.’ Increasing amounts of public and 
private capital are today directed toward these areas,” but the existing needs 
are still far from being satisfied. The availability of public capital, in the 
form of loans or grants, depends chiefly on considerations of a political 
character.* The provision of private capital, on the other hand, depends on 
a different set of conditions and considerations. Recent events in a number 
of countries have brought into focus one particular aspect of the problem, 


relating to the lack of security for private investments in underdeveloped 
countries. 


Foreign enterprises operating in underdeveloped countries are today 
subject to a high degree of government control, direct or indirect.* The entry 


*This article is based on material included in a doctoral dissertation submitted to the 
School of Law of Columbia University. The author wishes to express his gratitude to 
Professor Wolfgang Friedmann, Director of International Legal Research, Columbia 
University, and Mr. Richard C. Pugh, of the New York Bar, for their invaluable help and 
advice. 

**Lecturer in Law, University of Western Ontario. 

1Economic development being a relative concept, it is difficult to define it in absolute 
terms. For our present purposes, it is enough to consider as underdeveloped those areas 
which have a low annual per capita national income; they contain more than two-thirds 
of the world’s population. For some discussion on the criteria of economic development, 
see N. S. Buchanan and H. S. Ellis, Approaches to Economic Development (New York, 
1955), pp. 3-22; H. Leibenstein, Economic Backwardness and Economic Growth (New 
York, 1957), pp. 7-14; B. H. Higgins, Economic Development (New York, 1959), 
pp. 3-24. 

“Cf. United Nations, Department of Economic and Social Affairs, The International 
Flow of Private Capital 1956-1958 (New York, 1959), and United Nations, Document 
E/3369 (March 13, 1960). In addition to the amount of investment, its form and its 
distribution among industries should also be taken into account. Private foreign investment 
in underdeveloped countries is today chiefly direct in form (that is, involving a high 
degree of control by the investor over the enterprise established in the capital-importing 
country) and heavily concentrated in extractive and other primary producing industries. 

3Though economic and even moral considerations have to be taken into account in any 
serious study of the topic; cf., for example, G. Myrdal, An International Economy (New 
York, 1956), pp. 158 et seq. See also J. Viner, “Problems of Economic Policy: America’s 
Aims and the Progress of Underdeveloped Countries” in B. F. Hoselitz (ed.), The 
Progress of Underdeveloped Areas (Chicago, 1952), p. 175; H. Stassen, “The Case for 
Private Investment Abroad” (1954), 32 Foreign Affairs 402; G. Myrdal, Beyond the 
Welfare State (New Haven, 1960), pp. 263 et seq. 

4Of course, this is true of most developed countries as well, but it is with the under- 
developed that we are dealing here. For some descriptions, see C. Lewis, The United 
States and Foreign Investment Problems (Washington, D.C., 1948), pp. 141-67; M. 
Brandon, “Legal Deterrents and Incentives to Private Foreign Investments” (1957), 43 
Grotius Society Transactions 39; M. Brandon, “Legal Aspects of Private Foreign Invest- 
ments” (1958), 18 Federal Bar Journal 298. And cf. United States Department of 
Commerce, Factors Limiting U.S. Investment Abroad, Part 1 (1953) and Part 2 (1954) ; 
[Canadian] Advisory Committee on Overseas Investment, Report (1951). 
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of foreign capital often depends upon the approval of the government of 
the country of investment and the business activities of aliens or of foreign- 
owned corporations are in many cases severely limited. The existence of 
exchange controls makes the repatriation of the foreign investor’s capital 
or earnings difficult or, sometimes, impossible. And the possibility of expro- 
priation, of the taking over of the whole enterprise by the government of 
the host country, with inadequate or no compensation, is always present. 
The businessmen of the capital-exporting countries are therefore reluctant 
to invest in the underdeveloped areas, unless the expected profits are high 
enough to compensate them for the risks they are taking.’ The chief under- 
lying cause of the insecurity of private investment is the general political 
and economic instability which prevails in most underdeveloped countries 
and is one of the causes as well as one of the effects of their underdevelop- 
ment. No over-all solution, therefore, is possible, in the sole context of inter- 
national investment. There is, however, room for partial improvement in 


the underdeveloped countries’ “investment climate”® and there exist several 
types of measures which the governments of capital-exporting and capital- 
importing countries may take in order to achieve such improvement." 
Capital-importing countries may pass special legislation granting a 
minimum of legal protection and offering certain inducements to foreign in- 
vestors.* Capital-exporting states may offer to their nationals who invest 
abroad insurance against some of the non-business risks which they 
encounter in foreign countries.” It is also possible for capital-exporting states 
to conclude bilateral treaties with capital-importing ones, providing for the 


5Investment in the petroleum industry is a case in point. Such investment has con- 
sistently accounted for about 50 per cent of the average annual increase in United States 
direct foreign investment; cf. United Nations, Department of Economic Affairs, The 
International Flow of Private Capital 1946-1952 (New York, 1954), pp. 12, 33; United 
Nations, Department of Economic and Social Affairs, The International Flow of Private 
Capital 1956-1958, supra fn. 2, p. 27. The annual earnings of petroleum investment were 
high; in 1951, they were over 24 per cent of book value, compared to 16 per cent in the 
case of investment in manufacturing; cf. S. H. Axilrod, “Yield on U.S. Foreign Invest- 
ment, 1920-1953” (1956), 38 Review of Economics and Statistics 331, 333. 

6This term is generally used to refer to the combination of political, social, and cultural 
conditions affecting foreign investment in any particular country, to the exclusion, as a 
rule, of purely economic considerations; cf. M. Brandon, “Legal Deterrents and Incen- 
tives to Private Foreign Investments” (1957), 43 Grotius Society Transactions 39, 41, 
and passim; A. A. Fatouros, “Legal Security for International Investment” in W. G. 
Friedmann and R. C. Pugh (eds.), Legal Aspects of Foreign Investment (Boston, 1959), 
p. 699. 

7For a general survey of such measures, see Fatouros, supra fn. 6. 

SCf. N. M. Baade, Gesetzgebung zur Firderung auslandischer Kapitalanlagen (Frank- 
furt, 1957); N. M. Littell, “Encouragement and Obstruction to Private Investment in 
Foreign Investment Laws” (1958), 52 American Society of International Law Proceed- 
ings 209. For a list of recent measures, see United Nations, Document E/3369 (May 13, 
1960), Appendix. 

*Investment guarantee programmes are now in effect in the United States, the Federal 
Republic of Germany, and Japan. See United Nations, Document E/3325 (Feb. 26, 
1960), pars. 179-86 and, on the American programme, see M. von Neumann Whitman, 


The United States Investment Guaranty Program and Private Foreign Investment 
(Princeton, 1959). 
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protection of foreign investors.’® Finally, a single multilateral convention 
might be concluded between capital-importing and capital-exporting coun- 


tries which would assure full protection to the investments made by or in any 
of its members. 


Of the four methods just listed, the first three are today in use by a con- 
siderable number of countries; the fourth is still in the proposal stage, despite 
certain early attempts and the support of influential business circles. The 
present article is an attempt to review and discuss the several related pro- 


posals and to examine their probable effectiveness as well as the chances 
for their realization. 


I 


The idea of a multilateral instrument calculated to provide protection 
to foreign investors is relatively recent.’ A few uncertain and generally fruit- 
less attempts in this direction were first made during the interwar period 
by some League of Nations agencies.'* Immediately after the Second World 
War, increased consciousness of international economic problems along with 
a widespread optimistic trend in favour of international organization led 
to the formation of a movement for the general adoption of such a code. 
This movement found support among scholars™® as well as businessmen" 
and was favourably discussed by governments and international agencies, 
but without any concrete result. After some years of comparative neglect, 
the idea was recently revived with considerable force. 

The chief official attempt at a general multilateral treaty embodying some 
sort of code for foreign investment was the Charter of the International 
Trade Organization (1.T.O.),’° signed at Havana, Cuba, on March 24, 


10The main treaty programme of this type is that of the United States, on which see 
R. R. Wilson, United States Commercial Treaties and International Law (New Orleans, 
1960). The United Kingdom and West Germany have also concluded recently a few 
similar treaties. Cf. United Nations, Document A/AC.97/5 (Dec. 15, 1959), chap. n, 
pars. 1-48. 

11Gustav Lippert’s attempt to provide a code of International Financial Law is partly 
related in scope but differs widely in its motives and objectives; cf. G. Lippert, Rechtsbuch 
des internationalen Finanzrechtes (Graz, 1935). 

12See, for example, The Draft Convention on the Treatment of Foreigners (1929), 
League of Nations, Document C. 174. M. 53. 1928. m. 14, on which see J. W. Cutler. 
“The Treatment of Foreigners in Relation to the Draft Convention and Conference of 
1929” (1933), 27 American Journal of International Law 224. See also League of 
Nations, Report of the Committee for the Study of International Loan Contracts 
(Geneva, 1939) ; League of Nations, Special Joint Committee on Private Foreign Invest- 
ment, Conditions of Private Foreign Investment (Princeton, 1946). 

13Cf. J. Viner, “Conflicts of Principle in Drafting a Trade Charter” (1947), 25 
Foreign Affairs 612, 627; P. W. Bidwell and W. Diebold Jr., “The United States and 
- ee Trade Organization” (1949), International Conciliation, no. 449, pp. 

14Cf., for example, International Chamber of Commerce, Fair Treatment for Foreign 
Investments: International Code (1.C.C. Brochure no. 129, 1949); National Foreign 
Trade Council, Position of the National Trade Council with Respect to the Havana 
Charter for an International Trade Organization (1950), pp. 53-4. 

15Cf. United Nations Conference on Trade and Employment, Final Act and Related 
Documents (1948), hereinafter cited as Havana Charter. 
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1948, which never became effective. The Charter dealt in part with eco- 
nomic development and, toward that end, laid down certain general rules 
regarding the treatment and position of foreign investment in the signatory 
states.'® The relevant provisions had been included in the Charter at the 
insistence of influential American business groups, but in their final formula- 
tion they bore the imprint of the underdeveloped countries’ viewpoint. 

The Charter recognized the value of international investment, private as 
well as public, and the need for allowing opportunities for private invest- 
ments and for assuring their security.’ Capital-importing countries under- 
took in the Charter to avoid “unreasonable or unjustifiable action” injurious 
to the foreign investors’ interests,"* to “provide reasonable security for 
existing and future investments,’® to “give due regard to the desirability 
of avoiding discrimination as between foreign investments,’*’ and to enter 
into consultation or negotiations with other governments with the object 
of concluding bilateral or multilateral agreements relating to such matters.”* 
On the other hand, the Charter expressly recognized the right of capital- 
receiving countries to interfere with foreign investments through screening, 
restrictions on the ownership of enterprises, and any “other reasonable 
requirements.””** 

The Charter’s provisions on international investment were inadequate. 
Every positive statement was closely circumscribed by qualifications and 
exceptions whose extent could not be determined with any precision. The 
determination of the rights and obligations of the parties depended in major 
part on the interpretation of such indefinite terms as “reasonable,” “appro- 
priate,” or “unjustified.” The right of capital-importing states to interfere 
with private foreign investments was stated much more clearly than their 
corresponding obligations of fair treatment.” These provisions of the Charter 
came under strong attack on the part of American business circles and this 
was largely responsible for the Charter’s ultimate non-ratification by the 
United States and the other signatory states.** The Organization of Trade 
Co-operation which was set up later to replace the I.T.O. has a much more 


16] bid., c. u, especially art. 12 on “International Investment for Economic Development 
and Reconstruction.” From among the numerous accounts and commentaries, see C. 
Wilcox, A Charter for World Trade (New York, 1949), pp. 145-8; Bidwell and Diebold, 
supra note 13, pp. 208-12; G. Bronz, “The International Trade Organization Charter” 
(1949), 62 Harvard Law Review 1089, 1110-12; J. E. S. Fawcett, “The Havana 
Charter” (1951), 5 Yearbook of World Affairs 269, 272-3; R. N. Gardner, Sterling 
Dollar Diplomacy (Oxford, 1956), pp. 365-6. 

17Havana Charter, art. 12(1)(a) and (b).  ‘8/bid., art. 11(1)(b). 

19] bid., art. 12(2) (a) (i). 20] bid., art. 12(2) (a) (ii). 

*1]bid., art. 12(2)(b). 22Jbid., art. 12(1)(c). 

23Cf. Gardner, op. cit., at p. 366; Bidwell and Diebold, supra fn. 13, at p. 211. 

24See, in particular: National Foreign Trade Council, op. cit. supra fn. 14, at pp. 5-6, 
53-60; National Association of Manufacturers, The Havana Charter for an International 
Trade Organization (1949), pp. 3, 10-11; Committee for Economic Development, The 
International Trade Organization and the Reconstruction of World Trade (1949), 
pp. 30-2, 37-8. See also the excellent account of business opposition to the International 


ae Organization in W. Diebold Jr., The End of the ITO (Princeton, 1952), pp. 
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limited jurisdiction and function. In the agreement instituting it,” there 
are no provisions relating to economic development, international invest- 
ment, and like matters.”* 

Another multilateral international instrument dealing in part with the 
protection of private international investment is the Economic Agreement 
of Bogota, signed at the Ninth International Conference of American States, 
on May 2, 1948.7 The relevant provisions, which constitute chapter Iv 
of the Agreement (articles 22—7), are rather similar to those in the I.T.O. 
Charter, though more elaborate and positive. The importance of foreign 
investment is again emphasized and a general guarantee of “equitable treat- 
ment,” especially non-discrimination, is given.** The desirability of employ- 
ing foreign skilled personnel is recognized, the signatory states undertaking 
not to hinder unduly such employment.” They also undertake to lighten the 
tax burden when excessive,*® and to “impose no unjustifiable restrictions’ on 
the transfer of earnings and capital outside the capital-receiving state.** 
Expropriation of property, when effected in accordance with local legislation 
and when non-discriminatory, is authorized; it is unequivocally stated, 
however, that “any expropriation shall be accompanied by payment of fair 
compensation in a prompt, adequate and effective manner.’** These pro- 
visions lose much of their importance through the constant use of indefinite 
terms such as “‘appropriate,” “unjustifiable,” “just,” or “equitable.” Further- 
more, several states attached at the time of signature express reservations 
on the scope and effects of the relevant articles, especially the article dealing 
with expropriation. The Bogota Agreement, like the I.T.O. Charter, has 
never become legally effective.** 

Since that time, no other multilateral conventions dealing with the 
protection of international investment have been concluded. The subject 


25The text is in (1953) 32 United States Department of State Bulletin 579; cf. G. 
Bronz, “An International Trade Organization: The Second Attempt” (1956), 69 Harvard 
Law Review 440. 

“6The proponents of American participation in O.T.C. have laid particular emphasis 
on this point; cf. United States Congress, Hearings before the House Committee on Ways 
and Means (1956), 84th Cong., 2nd sess., pp. 7-8, 41 (statement of Secretary of State 
Dulles), pp. 397, 407-8 (statement of Mr. S. Rubin), p. 791 (statement of Professor 
R. Blough). 

“7Economic Agreement of Bogota (1948), Pan American Union, Law and Treaty 
Series, no. 25 (hereinafter cited as Bogota Agreement). 

28] bid., art. 22. 

29] bid., art. 23(3). 30] bid., art. 27. 

31] bid., art. 22(4). 32] bid., art. 25. 

33Several years later, the Economic Conference of the Organization of American States 
approved the Economic Declaration of Buenos Aires, of September 2, 1957, in which it 
was stated that the governments of American states should take measures to promote 
international trade and investment and should intensify their efforts “to expand the flow 
of public capital to the countries of the American continent .. . and to encourage private 
investment therein”; cf. (1957) 37 United States Department of State Bulletin 540, 541. 
There was no mention of the need for measures for the protection of foreign investment. 

An “Act of Bogota” dealing with measures for social improvement and economic 
development was adopted on September 13, 1960, by a Special Committee of the Council 
of the Organization of American States; cf. (1960) 43 United States Department of 
State Bulletin 537. Private foreign investment is mentioned in it only once, in connection 
with the need for long-term loans on flexible terms. 
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has been brought up within some international bodies, but the related 
discussions were either inconclusive, or resulted in general recommendations 
on state policies leading to the improvement of the investment climate in 
underdeveloped countries. 

In 1947, the Economic and Employment Commission of the Economic 
and Social Council of the United Nations instructed its Sub-Commission 
on Economic Development “To commence a study . . . with the view to 
making recommendations regarding the need for an international code re- 
lating to foreign investment which will cover among other things the protec- 
tion of economic and social interests of the countries in which investments 
are to be made, as well as the protection of investors, both public and 
private. . . .”** The topic was discussed in the Council’s next session®* and 
it was mentioned occasionally in the meetings of the Commission and 
Sub-Commission during the next few months.*® It was altogether dropped 
after the signature of the I.T.O. Charter. 

A few years later, the United Nations General Assembly adopted in its 
1954 session a resolution concerning the encouragement of foreign private 
investment.** The Assembly recognized the useful role of private foreign 
investment in the development of underdeveloped countries and, noting 
its present shortage, made various recommendations to capital-importing 
and capital-exporting states. To the former, it recommended, inter alia, 
the avoidance of discrimination and the facilitation of the importation of 
capital goods and of the transfer abroad of the investors’ earnings.** It also 
recommended to both categories of states the conclusion of agreements for 
the encouragement of private foreign enterprise.*® 

The question was again raised in a speech of the Prime Minister of the 
Federation of Malaya before the fourteenth session of the Economic Com- 


mission for Africa and the Far East.*® The investment charter he suggested 


84United Nations, Document E/255 (Feb. 5, 1947), pp. 12-13. 

85Cf. United Nations, Economic and Social Council, Official Records (2nd year, 4th 
sess., 56th to 59th meetings, March 6—7, 1947), pp. 33-4, 41, 46, 49-50, 54, 55-6. 

36Cf. the following United Nations documents: E/CN. 1/47 (Dec. 18, 1947), at pp. 9, 
20-1; E/CN. 1/61 (July 1, 1948), at p. 20; E/CN. 1/Sub. 3/4 (Nov. 14, 1947). passim. 

87United Nations General Assembly Resolution 824 (1x) (Dec. 11, 1954), 1954 Year- 
book of the United Nations 135. 

88Note, however, that, around the same time, certain discussions on the principle of 
self-determination of states resulted in the adoption of resolutions and other texts stressing 
the absolute character of the “right of peoples freely to use and exploit their natural 
wealth and resources.” Cf. United Nations General Assembly Resolution 626 (v1) 
(Dec. 21, 1952). That this emphasis was chiefly directed against the “exploitation” by 
foreign investors is brought out forcefully in J. N. Hyde, “Permanent Sovereignty over 
Natural Wealth and Resources” (1956), 50 American Journal of International Law 854. 

89Similar resolutions were taken by the Tenth International Conference of American 
States, 1954 (Resolutions Lxx and Lxx1) and by the Contracting Parties to the General 
Agreement of Trade and Tariffs (Resolution of March 4, 1955). 

40Cf. the United Nations Economic Commission for Asia and the Far East, Official 
Records, 14th sess. (March, 1958), United Nations, Document E/CN. 11/483 (June 3, 
1958), p. 29. And see A. Larson, “Recipients’ Rights under an International Investment 
Code” (1960), 9 Journal of Public Law 172, 172-3. 
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would provide for the equitable treatment of foreign investors and for the 
protection of their legal rights while at the same time assuring the respect 
for the sovereignty and national interest of the capital-importing country. 
The matter came before the United Nations General Assembly and its 
Second Committee in their 1958 session. The resolutio.. finally adopted, 
however, while stressing the need for improvement of the underdeveloped 
countries’ investment climate, did not refer directly to the possible formula- 
tion of an investment code.* It only requested the Secretary-General to 
consult “qualified persons” concerning the fields of activity where foreign 
private investment “is needed and sought by underdeveloped countries,” 
its appropriate form and volume, and the type of projects in which foreign 
investors might be interested. 

The Secretary-General’s report, submitted early in 1960,** followed 
closely the lines laid down by the resolution. It reviewed the fields of invest- 
ment in underdeveloped countries and the government policies affecting 
them and then went on to examine the various forms of investment. It 
dealt in detail with incentive measures taken by capital-importing as well as 
capital-exporting countries, such as the provision of basic facilities and of 
development capital and the national and international measures relating 
to taxation and exchange control. In dealing with measures for the protec- 
tion of private foreign investment, the report examines briefly the particular 
forms which they may take. It is in this connection that the question of an 
international investment code is discussed. A survey of some of the related 
proposals is followed by a brief commentary which stresses the difficulties 
and dangers inherent in the attempt to formulate such a code. The report 
as a whole is highly informative, but it can by no means be considered 
as promoting the cause of an international investment code. 

Of greater importance, though as yet of dubious effectiveness, are the 
discussions within the Consultative Assembly of the Council of Europe. A 
1957 report of a study group, dealing with the problems of the co-operation 
between European and African states for the latter’s economic develop- 
ment, mentioned the possibility of preparing an Investment Statute “defining 
the rights and duties of investors and borrowers” and providing for certain 
other matters.** The idea was adopted by the Assembly’s Economic Com- 
mittee** and by the Consultative Assembly itself, which recommended to 
the Committee of Ministers the convocation of a conference of European 


41United Nations General Assembly Resolution 1318 (xm) (Dec. 12, 1958), 1958 
Yearbook of the United Nations 145. 

42“The Promotion of the International Flow of Private Capital,” uaa Report by 
the Secretary-General, United Nations, Document E/3325 (Feb. 26, 1960). 

48Report of the Study Group for the Development of Africa, Consultative Assembly 
Document 701 (Sept. 26. 1957). For an analysis, see A. Gaitskell, “Europe and the 
Economic Development of Africa” (1959), 6 European Yearbook 1958 29, 44-9. 

44Draft Recommendation (with Explanatory Memorandum) Submitted by the Eco- 
nomic Committee, Consultative Assembly Document 798 (April 1, 1958). 
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and African states to deal with these questions.*° The Committee of Minis- 
ters having deferred its action, the Assembly instructed its Economic Com- 
mittee to present detailed proposals.*® The resulting report*’ did not contain 
a draft text but dealt in some detail with the problems and possible content 
of an investment code. In its subsequent recommendations,** the Assembly 
admits the possibility that an Investment Statute might not be adopted 
within a short time. Considering the subject as one eminently suitable for 
joint European-African discussion, it insists on the convocation of a confer- 
ence*® and requests the governments of the Council of Europe’s member 
states to prepare drafts for the proposed statute, on the lines set out in the 
aforementioned report. 

According to this report, the proposed Investment Statute should assume 
the form of an international convention among a “large enough number’”’ of 
European and African states. It should lay down general rules, leaving 
detailed provisions to be worked out in the specific contracts between states 
and private investors. It should provide for the rights and duties of capital- 
importing states as well as foreign investors. Its preamble would consist 
chiefly of a basic statement of principles, including an affirmation of the 
state’s extensive rights with respect to the admission and regulation of 
foreign investment, a statement on the investors’ duties toward the host state, 
and a stipulation on the part of the contracting states to treat foreign inves- 
tors equitably, protect them from the effects of future state action, and carry 
out in good faith their obligations under the convention. The Statute in 
question would apply to future long-term investments, direct as well as port- 
folio."’ It would provide for non-discrimination toward foreign investors, 
for national treatment with respect to taxation and to civil and legal rights, 
for freedom of transfer of the foreign investors’ earnings,” and for due 
process and fair compensation in the case of any expropriation of property. 
An annexed protocol would provide for compulsory arbitration in case 
of dispute; not only the contracting states, but also the nationals concerned, 


45Consultative Assembly Recommendation 159 (1958) on the Development of Africa. 
The Committee of Ministers, composed of the foreign ministers of the member states, is 
the Council of Europe’s chief executive organ, in effect the only one with the power to 
decide and act. The Assembly’s competence, as indicated by its name, is of a purely 
advisory character. Cf. A. H. Robertson, European Institutions (London, 1959), pp. 61 
et seq. 

46Consultative Assembly Order 124 (Oct. 10, 1958). 

47Report on an Investment Statute and a Guarantee Fund against Political Risks, 
Consultative Assembly Document 1027 (Sept. 8, 1959). 

48Consultative Assembly Recommendation 211 (1959) on the Development of Africa. 

49See also the subsequent Consultative Assembly Recommendation 223 (1960) on 
the same subject, where the Assembly’s point of view is restated in answer to reservations 
of the Committee of Ministers with respect to the proposed conference. 

50It would be made clear that foreign investors have the obligation “to respect national 
laws and customs, abstain from political interference, integrate activities in the domestic 
economy, collaborate with nationals of the country concerned and co-operate in the 
technical field.”” Consultative Assembly Document 1027, supra fn. 47, at p. 11. 

51With respect to past investments, equitable treatment would be provided and, 
perhaps, freedom of transfer of earnings and fair compensation in case of dispossession. 
Ibid., pp. 12-13. 52] bid., pp. 17-18. 
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would be able to take advantage of the arbitration procedure. Special 
emphasis is placed, throughout the report, on the duty of the capital-import- 
ing state not to alter its own system of regulations affecting foreign invest- 
ments when such investments have been undertaken because of the system’s 
existence.** The report’s realistic approach is evident in the proposed pro- 
visions for compensation (instead of restitution) in cases of infringement 
of the convention and for ad hoc consultation of the contracting states with 
respect to each eventual case where the imposition of sanctions is deemed 
necessary. 

The Organization for European Economic Co-operation (O.E.E.C.) 
has also been studying in recent years the problems involved in the proposals 
for an international investment code. Two draft conventions were submitted 
to it in 1958, one by the German government and the other by the Swiss 
government, and they have been under consideration by the Organization’s 
Committee for Invisible Transactions. The two proposals differ in some 
important respects and they can be said to complement each other. Neither 
of them, however, deals with the obligations of foreign investors toward the 
states of investment. The German proposal is the latest reformulation of a 
privately proposed draft convention, which will be discussed at a later 
point.°* The Swiss proposal is a draft international convention concerning 
guarantees for the investment of foreign capital. It is relatively brief, con- 
sisting of seven articles, and it places special emphasis on the elimination of 
exchange restrictions. It provides for free transfer of all earnings as well 
as of amortization payments and of the original capital invested. Require- 
ments with respect to expropriation are limited to the payment of adequate 
compensation, which the investor would be allowed to repatriate freely. 
Provisions regarding the establishment of an arbitration tribunal, compe- 
tent to deal with any disputes arising out of the application or interpretation 
of the convention, are also included. 

Rather more important, though still of a doubtful practical significance up 
to now, are the proposals of influential private groups, representative of the 
prospective investors’ viewpoints. In 1949, the International Chamber of 
Commerce published a draft International Code of Fair Treatment for 
Foreign Investors, to be eventually embodied in a multilateral international 
instrument.”> The code strongly condemns discrimination against foreign 


53This duty would be mentioned both in the preamble and in the main body of the 
convention. In the preamble, the contracting states would undertake “to afford future 
investments reasonable protection against worsening of the conditions prevailing at the 
time the investment is made, when those conditions are laid down by the law and 
administrative or other regulations and when the deteriorating situation is such as to 
jeopardize the investment,” Jbid., p. 11, and see also p. 16. 

54Cf. infra, pp. 86-8. 

55International Chamber of Commerce, Fair Treatment for Foreign Investments: 
International Code (1.C.C. Brochure 129, 1949), hereinafter cited as I.C.C. Code. 
The code was based on the proposals of the Committee on the Flow of Capital of the 
United States Associates of the International Chamber of Commerce; cf. its Report 
(1946). For commentaries, see B. A. Wortley, “Examination of Draft of International 
Chamber of Commerce Code of Fair Treatment of Foreign Investments” (1952). 
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investors and prohibits all restrictions on the ownership and _ personnel 
of private enterprises, allowing an exception only in the case of “enterprises 
directly concerned with national defense.”*® Foreign investors are to be 
granted full freedom in the transfer of their profits, capital, and any other 
related funds outside the capital-importing state*’ and they are to be fully 
compensated in the event of their property’s expropriation.» The code 
also contains provisions on the adjudication of disputes arising over its appli- 
cation before a proposed international court of arbitration.®® Though first 
proposed more than ten years ago and repeatedly mentioned by successive 
I.C.C. congresses since then, the Code of Fair Treatment has received 
no official support or recognition as yet. 

The recent revival of interest in investment codes is due in major part 
to the activities of a single private group, namely, the German Society to 
Advance the Protection of Foreign Investments, to whose initiative should 
be attributed several of the recent drafts and proposals.*' In December, 
1958, a private group of an international character was set up, the Inter- 
national Association for the Promotion and Protection of Private Foreign 
Investment (A.P.P.I.), composed of a number of well-known European 
lawyers and representatives of “‘a considerable number of industrial, banking 
and other concerns having international relations and interests in the 
development of foreign trade and investment.’®* This association seems 
to have supplanted the German Society, on the international scene. 

The German Society’s first major move was its proposal for the adoption 
of a “magna charta” of foreign investment, made at the International 
Industrial Development Conference held in San Francisco in 1957."° The 
proposal had a favourable reception in business circles and received consider- 
able publicity.** Although the original text of a draft convention, as pro- 
posed in 1957,®° has been amended on many important points subsequently, 


International Bar Association, Third International Conference of the Legal Profession 
241; V. Folsom, “The Code of Fair Treatment for Foreign Investors” in American 
Society of International Law, 1958 Investment Law Conference (mimeo.). 

567.C.C. Code, arts 3-7. 577 bid., arts. 9, 10, and 11(c) and (d). Cf. infra p. 92. 

58] bid., art. 11. Cf. infra pp. 93-4. 59] bid., arts. 13 and 14. Cf. infra p. 96. 

60Cf. the resolutions of the 16th Congress of the International Chamber of Com- 
merce, March, 1954 (1I.C.C. Brochure 193, 1954). 

61Compare fns. 65, 76, and 89 infra. 

62M. Brandon. “Recent Measures to Improve the International Investment Climate” 
(1960), 9 Journal of Public Law 125. Mr. Brandon is Geneva Secretary of A.P.P.1. 

63See H. J. Abs, “The Safety of Capital” in Private Investment: The Key to Inter- 
national Industrial Development (1958), pp. 69, 76-7. See also H. J. Abs, ““The Protec- 
tion of Duly Acquired Rights in International Dealings as a European Duty” in Society 
to teas the Protection of Foreign Investment, Foundation and Purposes (1956), 
D..Di. 

64On the proposal’s extensive press coverage, see A. S. Miller, “Protection of Private 
Foreign Investment by Multilateral Convention” (1959), 53 American Journal of 
International Law 371, 375, fn. 25. 

®5Society to Advance the Protection of Foreign Investment, International Convention 
for the Mutual Protection of Private Property Rights in Foreign Countries (with Intro- 
duction and Comments in English translation, Cologne, 1957), hereinafter cited as 
1957 Draft Convention. For a summary and comments, see Miller, supra fn. 64. 
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it is still worthy of further study, as a clear and able statement of the views of 
at least a considerable number of prospective foreign investors. 

The Draft Convention’s chief objective is to provide to foreign investors 
the most extensive protection possible. Aliens are guaranteed “national treat- 
ment” and freedom from any restriction on the acquisition and utilization 
of property rights with the exception of activities in a few specified fields.® 
The convention limits very strictly the capital-importing state’s right to 
expropriate the aliens’ holdings and describes with precision the form and 
extent of the compensation to be awarded.** 

Two of the convention’s provisions are of special interest at this point. 
Not only the states parties to the convention but their nationals as well are 
to be directly entitled to the rights thereunder. The convention’s stipulations 
are to be directly binding on the courts and other government instru- 
mentalities of the party states and they will prevail over national legislation 
in these states.°° The investors therefore do not depend on their state’s 
espousal of their claims in order to enforce their rights. The draft convention 
gives also a list of possible sanctions against states violating its provisions™ 
and provides for the creation of an international court of claims.” The 
second interesting novelty is a provision stating that the states party to the 
convention “undertake to apply the stipulations of the Convention mutatis 
mutandis in the case of unlawful measures adopted against the property, 
rights and interests of nationals of the High Contracting Parties by States 
which are not parties to the Convention.”™ This provision may in all 
fairness be understood as proposing the formation of a coalition of capital- 
exporting states with the object of keeping in line the capital-importing 
states. 

Early in 1958, a group of European jurists, under the chairmanship of 
Lord Shawcross, prepared another draft convention,” said to be based on 
the provisions of the United States F.C.N. treaties.* The draft convention 
provided for the equitable treatment of aliens, the obligation of states to 
respect their undertakings toward aliens, and the strict limitations imposed 
on the states’ right to expropriate foreign property.” It also included pro- 
visions on the adjudication of any related disputes.” 


661957 Draft Convention, arts. 1v and v. The fields mentioned are public utilities, 
public transport, utilization of nuclear energy, and production of war material. 

67{bid., arts. vit and vu. Cf. infra pp. 94—5. 

687bid., art. 1x. 697 bid., art. x1(5)(3) and appendix. 

7] bid., arts. x and x1. Cf. infra p. 97. 71] bid., art. xu. 

72For a detailed summary, see M. Brandon, “An International Investment Code: 
Current Plans,” 1959 Journal of Business Law 7, 12-15. 

73See supra fn. 10. Note, however, that the corresponding provisions in the United 
States treaties are far more restricted in applicability: cf. the relevant comments on a 
later draft by S. D. Metzger, “Multilateral Conventions for the Protection of Private 
Foreign Investment” (1960), 9 Journal of Public Law 133, 139-43. 

T4Cf. infra p. 95. 

75Disputes were to be submitted to the International Court of Justice. It was also pro- 
vided that a state would be entitled to take measures to give effect to that Court’s judg- 
ment, if the other state failed to comply with it; Brandon, supra fn. 72, at pp. 14, 15. 
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The above draft convention and the one proposed by the German Society 
to Advance the Protection of Foreign Investment were ultimately combined 
in a new draft which, after repeated amendments, reached in May, 1959, its 
present form.” This draft is now under consideration by the Organization 
for European Economic Co-operation™’ and has been extensively discussed 
among jurists.‘* The proposed convention would provide for the equitable 
treatment of the property of aliens’ and for the obligation of states to 
observe strictly “any undertakings which [they] may have given in relation 
to investments made by nationals of any other Party.’’*® Expropriation of 
foreign property is to be allowed only under certain conditions.*’ Disputes 
relating to the convention are to be submitted to an arbitration tribunal,” 
to which nationals of the states party to it may also have access.** The 
draft convention provides for measures to be taken by states, individually 
or collectively, in cases of breach of the convention™ or of non-compliance 
with the tribunal’s award." It is to be noted that the 1957 Draft Conven- 
tion’s provision on measures to be taken against states not party to the con- 
vention™® has been dropped. The new draft’s authors, however, seem still 
to favour the initial adoption of the convention by a limited number of 
(chiefly capital-exporting) states, probably those of Western Europe.* 

This last point of view is expressed openly in a slightly earlier study by 
another European group, the European League for Economic Co-opera- 
tion,®** prepared on the initiative of the group’s German National Commit- 


76The text of this draft, hereinafter cited as 1959 Draft Convention, with a comment 
by its authors is printed in (1960) 9 Journal of Public Law 116. 

T7Cf. supra, p. 85. 

78Cf. especially, H. Shawcross, “The Promotion of International Investment’’ (1960), 
8 NATO Letter, no. 2, p. 19; Metzger, supra fn. 73; G. Schwarzenberger, ““The Abs- 
Shawcross Draft Convention on Investments Abroad: A Critical Commentary” (1960), 
9 Journal of Public Law 147. 

791959 Draft Convention, art. 1. 

80Jbid., art. u. This provision is meant to cover the cases of contractual commitments 


of states to aliens; cf. Comment by the draft convention’s authors (1960), 9 Journal of 
Public Law 119, 120-1. 


817959 Draft Convention, art. m. 


827 bid., art. vu(1). Detailed provisions are included in an annex attached to the 
convention. 


83] bid., art. vu(2). Such access will depend on an optional declaration to be made by 
any state party. 

84]bid., art. 1v. The parties to the convention undertake not to “recognize or 
enforce within their territories any measures conflicting with the principles of this 
Convention. .. .” 

85]bid., art. vi. States “shall be entitled . . . to take such measures as are strictly 
required to give effect to” the award. Note the absence of a binding obligation. 

86Cf. supra fn. 71. 

87The draft convention’s submission to the O.E.E.C. is indicative of such a point 
of view; cf. also Shawcross, supra fn. 78, at p. 22. It is needless to stress the fact that 
Western European states are economically developed and that most of them are capital- 
exporting. 

S88European League for Economic Co-operation, Common Protection for Private 
Internationai Investments (1958). The E.L.E.C. is one of the private groups associated 


with the European Movement and seems to represent the views of industrial and banking 
circles. 
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tee.*® Without presenting any draft text, this study goes further than any 
other proposal in upholding measures intended to “protect” foreign investors 
to the utmost extent. Its central proposal is the formulation and implemen- 
tation by the six European Common Market countries of a common policy 
with respect to private foreign investments. It is suggested that a “Solidarity 
Convention” should be concluded among these countries, binding them to 
concerted action with respect to foreign investments. This proposal might 
be construed as an effort to achieve European unity in an additional field 
of economic policy, were it not for the study’s emphasis on the extension of 
the convention “as soon as possible to include all the great net capital- 
exporting countries and even, if feasible, the great international financial 
organizations” (for example, the World Bank and the I.F.C.).* It is 
frankly stated that this convention “should first and foremost be an instru- 
ment of pressure for inducing third countries” to accept a Charter of 
Fair Treatment for Foreign Investments.** Such a charter would provide 
for the national treatment of foreign investors, full indemnification in case 
of expropriation,” freedom of transfer for earnings and part of capital, 
virtual exemption from any requirements for the employment of local 
nationals,®* and a high degree of respect for existing concessions.** Provision 
for an arbitration procedure to be followed in cases of disputes is to be made 
by a special protocol annexed to the charter.” 

The report is remarkable for the detailed exposition of possible methods 
to be used in assuring the charter’s implementation. The states party to 
the Solidarity Convention will undertake to act in concert against any 
state not acting in accordance with the convention, whether or not itself 
a party to the convention or the charter.*® The measures to be taken may be 
official, such as the refusal to accord loans to the state at fault or to give 
commercial or investment guarantees to new investments in that state.°* 


89The original suggestions came from Dr. Hermann Abs, a director of the Deutsche 
Bank, chairman of the European League’s German Committee, and president of the 
Society to Advance the Protection of Foreign Investment. 

90E.L.E.C., op. cit. supra fn. 88, at p. 17, and cf. ibid., at p. 27. 

*1Jbid., at p. 17. 

92] bid., at p. 19; and cf. infra p. 94. 

88The business concerns involved “would never be refused permission to import (at 
least temporarily) the technicians they required.” Ibid. But see also infra fn. 101. 

%4The state of investment should not make any change in the act of concession 
or in the state regulations under which a foreign enterprise is operating (for example, 
with respect to wage or price determination) “without authorising corresponding altera- 
tions in the schedule of charges for the products or service s provided by the concern, so 
that its profit-making —~ would not be compromised.” Jbid., p. 19. 

*Tbid., pp. 16, 20, 25- 

%6It is even assumed in a study that in most cases the state “at fault’ will not be a 
party to these instruments. Note, for example, the language used in this connection: the 
members of the Solidarity Convention will undertake to take measures against “any 
country which is - — even if that country is itself a signatory of the Solidarity 
Convention.” Ibid., 

97] bid., p. 25. ie: measures are to be taken in the case of non-execution of an 
arbitral award ; it is not clear whether they could be taken in the case of a refusal to 
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But measures may be taken by private persons as well, namely, foreign 
investors who would be induced to conclude contracts with their govern- 
ments “not to invest in a country black-listed for interfering with foreign 
capital after the entry in force of the Solidarity Convention.”** The ways in 
which investors may be induced to enter into such contracts are also exam- 
ined. They may consist in the offering of protection under the convention or 
in persuading banks “to sign a gentlemen’s agreement whereby they would 
make it more difficult to obtain credit for operations based on an investment 
made in violation of the rules it is hoped to lay down.”’®® 

The European League’s study favours the conclusion of special agreements 
between foreign investors and the government of the country of investment, 
if only in order to make evident any future violation of certain standard 
provisions which would be included in such agreements.’” It also admits, 
with certain qualifications, the desirability of associating local interests with 
the investment, through their participation in ownership or management. 
The investor’s obligations to respect the local laws and to contribute to the 
development of the host country are also mentioned, though placed on a 
moral rather than a legal basis.’** 

A few other private groups have also been considering the problem of 
an international investment code. In the United Kingdom, a group of 
members of Parliament prepared a detailed report on the matter.’°? The 
report favours the conclusion of an international convention which would 
lay down certain “objectives and procedures,’ without providing a strict 
“Code of rules.”’®* Particular emphasis is laid on the necessity of a wide 
membership and the participation of underdeveloped countries. In fact, 
the report envisages the creation of a special international agency, possibly 
connected with one of the international organizations now in existence.’ 
The report stresses the need for including in any international convention 
of this sort provisions concerning the rights, as well as the duties, of capital- 
importing countries.’°° The foreign investors’ views are not accepted in their 


submit to arbitration. It is, however, expressly stated that collective action of some sort, 
on the part of the states signatory to the Solidarity Convention, will be taken against 
any country violating the principles of the charter, “whether that country has adhered to 
the Charter or not.” Ibid., p. 16. 

88] bid., pp. 22-3. In cases of special need, the government of the capital-exporting 
state might grant to individual investors exemption from this prohibition. 

997 bid., p.23, and cf. ibid., p. 25. 

100] bid., p. 22. The study also suggests, however, that the investor may undertake not 
to repatriate his investment for a specified number of years. Ibid., p. 23. 

101] bid., pp. 13-14. 

102Parliamentary Group for World Government. A World Investment Convention? 
Report of an All-Party Commission on a World Investment Code (1959). No draft 
text is proposed in this report. 

103] bid., pp. 14-15. 

104The World Bank is considered as the most appropriate of the United Nations 
agencies in this connection: ibid., p. 16. 

105] bid., pp. 6, 17-19. The agency’s permanent seat would be in one of the under- 
developed areas. The governing body may include representatives not only of govern- 
ments but also of public and private interests. 
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entirety. Thus, the report disapproves of requirements for majority participa- 
tion of nationals in the ownership of enterprises,’® but it strongly favours 
requirements for minority participation.’”* Exchange restrictions or require- 
ments for the employment of local nationals are treated in the same vein. 
The possibility of the conclusion of special agreements between foreign in- 
vestors and the governments of capital-importing states is generally favoured. 
It is stated in this connection that such agreements should be respected 
or “fair compensation should be paid if they are revoked.”*°* The report 
further provides for the establishment of an arbitration tribunal, but it does 
not favour the provision of sanctions to be applied in the case of non- 
compliance with the award.’°® Though undoubtedly too brief and therefore 
lacking in precision with respect to concrete arrangements, the report in 
question constitutes one of the few balanced and unbiased contributions in 
this field. 

A number of international private groups have expressed in general terms 
their support of the adoption of an international investment code, stating, 
on occasion, certain general principles whose inclusion in the code they 
favour. Such support is expressed in a resolution proposed at the 1958 
Conference of the International Bar Association,’’® a resolution adopted 
by the 1958 Conference of the Inter-Parliamenary Union," and the first 
resolution of the International Association for the Promotion and Protec- 
tion of Private Foreign Investments.’!* The idea has also found support in 
the statements of several jurists, both in Europe and in the United States."* 
The reports and studies on the international law of state responsibility by the 
Harvard Law School" and by the International Law Commission’*® should 
also be mentioned here, for they are relevant, even though they are not 
directly related to the question of an investment code of the type here 
discussed. 





106Cf, ibid., pp. 10-12, 15. 

107Jbid., p. 13. 

108] bid., p. 12. 109Cf. ibid., pp. 18-20. 

110International Bar Association, Seventh Conference Report (1958), p. 484. 

111As reported by M. Brandon, “An International Investment Code: Current Plans,” 
1959 Journal of Business Law 7, 16-17. 

112Cf. M. Brandon, “Recent Measures to Improve the International Investment 
Climate” (1960), 9 Journal of Public Law 125, 126. 

113Cf., for example, Mr. C. S. Rhyne’s address, cited by Brandon, supra fn. 111, at 
p. 15; Mr. L. Hjerner’s remarks at the I.L.A. conference, in International Law Associa- 
tion, Report of the Forty-eighth Conference (1958), pp. 167-70; G. W. Haight, “‘Activi- 
ties of the International Chamber of Commerce and Other Business Groups” (1960), 
54 American Society of International Law Proceedings 200, 203-5. 

114Cf, the excerpts from the latest draft of the Draft Convention on International 
Responsibility of States for Injuries to Aliens, reported and discussed in (1960) 54 
American Society of International Law Proceedings 102 et seq. 

115Cf, the successive reports of the Commission’s Special Rapporteur, Dr. Garcia-Ama- 
dor, in 1956-II Yearbook of the International Law Commission 173, 1957-II Year- 
book of the International Law Commission 104, and 1958—-II Yearbook of the Inter- 
national Law Commission 47, and the related discussions among the members of the 
Commission, in 1956-I Yearbook of the International Law Commission 228 and 1957-I 
Yearbook of the International Law Commission 154. 
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II 


Before attempting a general evaluation of the proposals for a code of 
international investment, it would be useful to discuss and compare in 
some detail the provisions of the proposed codes with respect to certain im- 
portant topics, namely, the questions of exchange control, expropriation of 
foreign-owned property, and the settlement of disputes. 

With respect to exchange restrictions, the Economic Agreement of Bogota 
in 1948 provided for the obligation of the signatory states to “impose no 
unjustifiable restrictions upon the transfer of [foreign] capital and the 
earnings thereof.”’’’® Since the term “unjustifiable” is given no definition, 
the undertaking seems to have been purely academic. Most of the later pro- 
posals regarding foreign investment provide for complete freedom of transfer 
of the earnings and interest on foreign investment as well as of the original 
capital invested. The I.C.C. Code of Fair Treatment provides that capital- 
importing states should allow freedom of transfer of current payments arising 
out of the aliens’ investments, including interest, dividends, and profits. 
Similar freedom is to be allowed with respect to payments of principal and 
other transfers of invested capital as well as all other payments “necessary for 
the upkeep and renewal of assets” in capital-receiving states.'"7 Freedom of 
transfer is also accorded to all payments arising out of public loans or loans 
guaranteed by public authority."’* No restrictions or limitations on the 
investors’ freedom of transfer are recognized except those which “may be 
authorized under the agreement of the International Monetary Fund.’’"® 

The relevant provisions of the 1957 Draft Convention for the Mutual 
Protection of Private Property Rights were less elaborate but similarly far- 
reaching. It was provided that “the transfer of capital, returns on capital 
investments, and compensation payments granted for expropriation . . 
are guaranteed in every case.”’*” This general statement was in no way 
qualified and no possible exceptions were mentioned. The matter is not 
touched upon in the latest draft of this convention, except perhaps, to 
the extent that it may be included in the general provision on “fair and 
equitable treatment” of the property of foreign nationals.’** On the other 
hand, the draft convention which was recently submitted by the Swiss 
government to the O.E.E.C. provides in detail for the free transfer to the 
foreign investor’s country of residence of all earnings, amortization payments, 
and incidental expenses of the enterprise as well as of any sum arising 
out of the total or partial realization of such investment. 

A similar but somewhat qualified rule is found in the report of the 
European League for Economic Co-operation. It is stated there that 


116Bogota Agreement, art. 22(4). 1177.C.C. Code, art. 9. 

118] bid., art. 10. 1197 bid., art. 9(1). 

1201957 Draft Convention, art. 1v(5); and compare art. 1v(3) (e). 

121Cf. 1959 Draft Convention, art. 1. Freedom of transfer is stipulated only in the 
case of compensation for expropriated property; cf. infra fn. 142. 
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“freedom of transfer in a stipulated currency would always be assured” 
for the earnings of foreign investments, the salary of foreign personnel, and 
“the normal redemptions of capital or of loans.”'*? The addition of the 
word “normal” should be considered as limiting the right of foreign 
investors to transfer abroad the original capital invested. 

The report of the Economic Committee of the Council of Europe Con- 
sultative Assembly admits expressly the possibility of “reasonable limita- 
tions” on the repatriation of capital, while providing for the free transfer 
of earnings and interest under normal conditions; under “exceptional con- 
ditions” limitations might be allowed even as to current payments.’** The 
views of the British all-party commission’s report on a world investment con- 
vention are similar in their general effect, though they make no distinction 
between capital and earnings. Free transfer abroad is to be provided for, 
“subject to the possibility of exchange control on reasonable balance-of- 
payments grounds,’ and to any agreement with the capital-importing 
country’s government with regard to “the rate of withdrawal of capital or 
limitations of dividends.”** 

Particular emphasis is generally laid on the problems arising out of 
measures of expropriation affecting foreign investments. An exception in this 
respect is the I.T.O. Charter whose provisions on the matter were vague 
and of limited effect. Each state member undertook to take no “unreasonable 
or unjustifiable action . . . injurious to the rights or interests of nationals of 
other Members in the enterprise, skills, capital, arts or technology which 
they have supplied.”’*° No other related provision is to be found, except for 
a general commitment of the member states “to provide . . . adequate 
security for existing and future investments,”’’”® subject to the charter’s 
provisions on the rights of capital-importing states.’*7 

The Bogota Economic Agreement was more explicit. Not only did it 
state in strong and clear terms the rule of national treatment in matters of 
expropriation, in accordance with the constitutional and legislative rules 
in effect in each state, but it also adopted certain absolute standards by 
stating the need for “fair compensation in a prompt, adequate and effective 
manner.’’’** However, no less than eight out of a total of twenty-one signa- 
tory states attached express reservations to the agreement’s provision 
on expropriation. 

Some of the proposed codes provide strict conditions for the exercise of 
the state’s power of expropriation with regard to foreign investment. Accord- 
ing to the I.C.C. Code of Fair Treatment, expropriations of alien property 
are to be effected in accordance with certain “principles.” The purpose and 
conditions of any expropriation has to be stated explicitly in the relevant 

122E.L.E.C., op. cit. supra fn. 88, at p. 19. 

123Consultative Assembly Document 1027, supra fn. 47, at pp. 17-18. 

124Parliamentary Group for World Government, op. cit. supra fn. 102, at p. 13. 


125Havana Charter, art. 11(1)(b). 126] bid., art. 12(2) (a) (i). 
127See supra fn. 22. 128Bogota Agreement, art. 25. 
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national legislation’*® and the appropriate legal procedures must be fol- 
lowed.'*° The compensation to be paid to the alien should be determined 
prior to the expropriation and should be paid in cash or in “readily market- 
able securities,” freely transferable to the alien’s currency.’ It is also 
provided that compensation should be “fair . . . according to international 
_ 

Most of the other proposals lay greater stress on the form and measure 
of compensation. Indeed, some of them raise only the question of compensa- 
tion. This is true, for instance, of the Swiss proposal to the O.E.E.C. which 
provides for the payment of adequate compensation, to be assessed prior to 
the taking and to be freely transferable outside the expropriating state. The 
European League’s study also provides for the award of “just compensa- 
tion” which “must cover the principal, appreciation and outstanding divi- 
dends and interest. It must be made payable in a transferable currency, 
with a gold clause, and be remitted to the investor within a fixed peoriod.”’*** 

The Council of Europe’s report explicitly recognizes that it would be vain 
to demand guarantees against “dispossession.” The proposed convention 
would stipulate that any expropriation to be effected would follow the 
legal procedure provided for in the expropriating state and that fair com- 
pensation would be forthcoming.’** The British parliamentary group’s 
study, as well, completely ignores the matter of conditions and concentrates 
on the need for fair compensation. This study is the only one to admit 
that, while compensation would normally be “adequate, effective and 
prompt,” the expropriating country’s capacity to pay should also be taken 
into account.’* 

The 1957 Draft Convention of the German Society to Advance the Pro- 
tection of Foreign Investments dealt in great detail with the problem of 
expropriation. The convention made, in this connection, a distinction be- 
tween foreign investors and other categories of alien property owners. The 
property of foreign investors was not to be expropriated for at least thirty 
years after investment.’** A sole exception was allowed in the situation of a 
national emergency. It was further stated, however, that expropriation is 
permissible only when such an emergency cannot be met through temporary 
restrictive measures, and that nationalization cannot by itself be considered 
as constituting a national emergency. The property of other aliens could be 
expropriated only when the “predominance of public interests demands such 
action.” *** The modalities of the compensation to be paid were dealt with in 
some detail. The alien would be granted “substitution and/or compensation 


1297.C.C. Code, art. 11(b). 1307 bid., art. 11(a). 
131]Jbid.. art. 11(c) and (d). 132] bid., art. 11 
133E.L.E.C., op. cit. supra fn. 88, at p. 19. 
134Consultative Assembly Document 1027, supra fn. 47, at p. 18. 
135Parliamentary Group for World Government, of. cit. supra fn. 102, at pp. 13-14. 
1361957 Draft Convention, art. v1(1). 

187] bid., art. v1(2). According to the comments to the convention, “the words used . . . 

are designed to stress the exceptional character of expropriation.” Ibid., pp. 54-5. 


a). 
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equivalent to the value of the expropriated property,” at his own choice.’** 
The amount and form of compensation would be determined prior to the 
taking and final payment should be made “‘as soon as practicable.”*** Such 
payment should be in cash or in “bonds listed on the Stock Exchange . . . 
secured against loss of substance and [carrying] commensurate interest, 
amortization and guarantees.””**° 

The draft convention prepared under the chairmanship of Lord Shawcross 
formulated in a somewhat different manner the conditions for the legality 
of expropriations. Measures depriving aliens of their property had to be 
taken only for the public benefit, under due process of law, without dis- 
crimination and with no violation of any “specific engagement” toward the 
alien. No taking would be lawful if it were not accompanied by “just and 
effective” compensation, representing the full value of the expropriated 
property and paid in transferable form and without undue delay. Provision 
for the determination and payment of such compensation would have to be 
made at or prior to the time of taking." 

The 1959 Draft Convention, which combines the two earlier proposals, 
follows, in the matter of expropriation, the Shawcross draft. One of the 
conditions for the lawfulness of expropriation, namely, the requirement of 
public interest, has been dropped, but the other conditions, as well as the 
provisions on compensation, remain in substance the same as in the Shaw- 
cross draft.’*? Like that draft, too, the 1959 Draft Convention refers ex- 
plicitly to indirect as well as direct measures of expropriation. The former 
would presumably include any regulatory government action which affects 
foreign investors but falls short of an outright taking.’** 

The real importance of any legal document depends in great part on the 
manner in which it is to be applied and the quality of the procedure which 
is to be followed whenever any dispute as to the facts or as to the meaning 
of its provisions arises. In recognition of this fact, all proposals for an invest- 
ment code include provisions on procedures for the settlement of related 
disputes. 

The I.T.O. Charter and the Bogota Economic Agreement are partial 
exceptions to this general statement. Neither of them contained special 
provisions on the judicial settlement of investment disputes. Both of them 
stressed the role of diplomatic rather than strictly judicial methods. The 
Bogota Agreement, however, in addition to a provision on consultation 
between governments and possible submission of disputes to the Council of 


138] bid., art. vi1(1). Compensation is also to be granted in the case of restrictions on 
alien property; cf. ibid., art. vu(2). 

139Jbid., art. vu(3). 

140] bid. 

141Cf. Brandon, supra fn. 111, at p. 13. 

1421959 Draft Convention, art. m. Cf. the cogent criticism of these provisions by 
Metzger, supra fn. 73, at pp. 139-43; and Schwarzenberger, supra fn. 78, at pp. 156-60. 

143Qn the virtual impossibility of defining with precision the meaning of “indirect” 
expropriation, see Metzger, supra fn. 73, at p. 157. 
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the Organization of American States,’* also referred to the “Inter-American 
Peace System,” established by the American Treaty of Pacific Settlement 
(“Act of Bogota”) of April 30, 1948. This instrument provided in great 
detail for procedures of consultation, arbitration, and recourse to the Inter- 
national Court of Justice. 

Some of the other proposals go so far as to suggest the creation of a special 
judicial body, which would have jurisdiction to deal with any dispute arising 
in connection with foreign investments.’* As early as 1939, the League of 
Nations Committee for the Study of International Loan Contracts suggested 
the creation of an international loan tribunal to deal with disputes between 
states and bondholders.'** In 1949, the I.C.C. Code of Fair Treatment 
provided for the creation of an international court of arbitration to which 
any differences which might arise between the states party to the proposed 
code and which were not settled “within a short and reasonable period by 
direct negotiation or by any other form of conciliation’ were to be re- 
ferred.'** The determination of the details of the working and composition 
of this court were left to the negotiating governments.’** It was not made 
clear whether the court would be a permanent judicial body, similar to the 
International Court of Justice, or would in fact constitute but a blueprint 
for a series of ad hoc tribunals, on the model of the Hague Court of 
Arbitration. 

Some of the arguments for the creation of a special judicial body are 
stated in the report of the British Parliamentary Group for World Govern- 
ment.’*® The report admits that it would be simpler to refer all related 
disputes to one of the already existing bodies, such as the International 
Court of Justice. It points out, however, that in such a case and in view of 
the statutes of these bodies, no individual investor would be allowed to bring 
his case before the court. This result the report considers inadvisable in so 
far as investment disputes are concerned. The creation of a new judicial 
body is therefore proposed, which would specialize in the problems of 
international investment. Its permanent seat would be in one of the under- 
developed countries and it might even hold sessions in several countries, 
somewhat in the manner of the British High Court on circuit. 

The majority of the investment codes do not seem to favour the creation 
of a special international tribunal. The evolution of the proposals of the 
German Society to Advance the Protection of Foreign Investments provides 
an interesting illustration of a change of opinion on this point. The 1957 


144Bogota Agreement, art. 38. 

145For a survey of suggestions and attempts, see L. Sohn, “Proposals for the Establish- 
ment of a System of International Tribunals” in M. Domke (ed.), International Trade 
Arbitration (New York, 1958) p. 63. Individual scholars have also suggested the creation 
of such courts; cf., for example, E. D. Re, “Nationalization and the Investment of Capital 
Abroad” (1953), 42 Georgetown Law Journal 44, 56-8; K. S. Carlston, Law and 
Structures of Social Action (New York, 1956), pp. 168-71. 

146League of Nations, Committee for the Study of International Loan Contracts, 
Report (1939). 1477.C.C. Code, art. 13. 

148] bid., art. 14. 149Supra fn. 102, at pp. 18-19. 


Ss O.Ceece@memOe«s3s weet 2 ff em CO hee 








INTERNATIONAL CODE FOR PRIVATE INVESTMENT 97 


Draft Convention provided for the creation of an international court to deal 
with the legal disputes arising over the application of the convention.’*° The 
court was to be a permanent one, composed of members appointed for a 
specified period of time by the states party to the convention. Its competence 
would not depend on the previous exhaustion of local remedies. The court 
was to determine the unlawful character of measures in contravention of 
the convention and could order the imposition of a number of sanctions.*** 
The convention also provided for the creation of arbitration committees to 
decide problems of compensation or substitution arising under the terms of 
the convention."** These committees would be special ad hoc bodies com- 
petent to deal with the economic matters arising in connection with expro- 
priations and other measures. Lack of prompt compliance with their 
decisions would constitute an unlawful act against which the international 
court might apply the sanctions at its disposal.’ 

The Shawcross draft’s provisions on the settlement of disputes were rather 
inadequate. Any disputes not settled by diplomatic means were to be sub- 
mitted to the International Court of Justice.“** The 1959 Draft Convention 
went further than that but stopped short of the 1957 Draft’s proposals. In 
an annex to the convention, a detailed procedure is set out for the formation 
of special arbitration tribunals to deal with each particular dispute.’®* If the 
parties to a dispute do not agree to submit it to arbitration, the dispute may 
be brought to the International Court of Justice. 

The proposals of the European League for Economic Co-operation follow 
roughly similar lines.** The creation of a special permanent tribunal is 
expressly rejected, on the grounds that it would deprive the proceedings of 
the necessary flexibility. It is then proposed that a list of arbitrators be drawn 
up composed of experts in financial and economic as well as legal matters. 
Alternatively, the arbitrators could be named in advance in each investment 
contract to be concluded between a foreign investor and the host country’s 
government. 

It is to be noted that most of the recent proposals provide for the possibility 
of recourse of private parties to the court or the arbitration tribunal to be 
created.** In one case, this consideration is treated as the determining 
factor in the choice between a special tribunal and the existing ones.’** In 
other cases, the necessity for such recourse is stressed,’*® or it is taken as 


1501957 Draft Convention, art. x(1); and cf. the comments to it, ibid., pp. 59-61. 

151] bid., art. xt; and cf. infra p. 98. 

152Jbid., art. x(2), and comments to it at pp. 59-61. 

153Cf. infra pp. 98. 

154Cf. Brandon, supra fn. 111, at pp. 13-14. 

1551959 Draft Convention, art. vm and Annex. 

156E.L.E.C., op. cit. supra fn. 88, at pp. 25-7. 

157Such provision is not to be found in the I.T.O. Charter, the Bogota Economic 
Agreement, the I.C.C. Code of Fair Treatment, and the draft convention proposed to the 
O.E.E.C. by the Swiss government. 


158Cf. supra p. 96 and fn. 149. 
159Cf. Council of Europe Consultative Assembly Document 1027, supra fn. 47, at p. 19. 
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granted.’ This need was emphasized in the 1957 Draft Convention which 
provided that private individuals as well as states would be entitled to the 
rights under it.’* In the accompanying commentary, it was stated, somewhat 
cryptically, that “this individualization of rights under the Convention will 
do much to strengthen private responsibility.”*®? It would also eliminate the 
individual’s dependence upon the espousal of his claim by the state of his 
nationality. These provisions were included in a significantly modified form 
in the 1959 Draft Convention on Investments Abroad.’® The right of indi- 
viduals to have recourse to the arbitral tribunals to be instituted under the 
convention is now made contingent upon an “optional clause.” Any state 
party to the convention may file a declaration to the effect that it accepts 
the tribunal’s jurisdiction “in respect of claims by nationals of one or more 
parties.” 

Closely related to the topic of settlement of disputes is the question of 
sanctions which may be imposed against a state violating the investment code 
and refusing to abide by an arbitral award. Some of the proposals place 
great emphasis on this point. The relevant provisions of the European 
League for Economic Co-operation study have already been noted.’® 
Similar provisions were included in the 1957 Draft Convention for the 
Mutual Protection of Private Property Rights in Foreign Countries. Its 
article x1 provided for the procedure to be followed and the measures to be 
taken against a state acting in violation of its obligations under the con- 
vention. Once the unlawfulness of the state measures involved was estab- 
lished by a court decision, the state at fault would be asked to revoke them 
within a fixed period of time. If it failed to comply, its conduct would be 
publicly condemned by the court. The other states party to the convention 
would refuse to recognize within their territories the measures in question 
and would make available, for the satisfaction of the judgment, any property 
of the state at fault which they might have in their power.’ A list of possible 
additional economic sanctions is provided in an appendix. Their application 
and their nature and extent would depend on the character and the degree 
of unlawfulness of the state measures involved. Such sanctions would include 
refusal of public or private loans to the state at fault, denial of investment 
guarantees to foreign investors operating in it, and recommendations to 
private or public banks in the capital-exporting states to refuse credits to 
enterprises intending to invest in the state at fault. Any inter-governmental 
agreements which would not conform to the convention’s standard, agree- 

160Cf, E.L.E.C., op. cit. supra fn. 88, at pp. 20, 26. 

1611957 Draft Convention, art 1x; cf. supra p. 86. 162] bid., at p. 59. 


1637959 Draft Convention, art. vu(2). The Shawcross draft did not provide for the 
direct access of private parties to international judicial proceedings; cf. Brandon, supra fn. 
111, at pp. 13-14. 

164Cf. the authors’ comments, 9 Journal of Public Law 119, 121, and Professor 
Schwarzenberger’s critical observations, supra fn. 78, at pp. 162-3. 

165Supra, pp. 89-90. 

1661957 Draft Convention, art. x1(2) and (4). The commentary to the convention, 
ibid. p. 64, made clear that private property of the nationals of the state at fault and 
property enjoying diplomatic immunity would be excluded from such measures. 
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ments for global compensation, for example, would be declared ineffec- 
tive.’** There are no such elaborate provisions in the 1959 Draft Convention 
on Investment Abroad. It contains only a general clause to the effect that 
when a state fails to comply with an award against it, the other states party 
to the convention “shall be entitled, individually or collectively, to take such 
measures as are strictly required to give effect to that judgment or award.”? 

No specific provisions on sanctions are included in the other proposed 
codes. In some of them the advisability of such provisions is expressly denied. 
Thus, the report of the British Parliamentary Group for World Government 
states that “no sanctions, in any normal sense of the word, are likely to be 
generally acceptable at the present time. . . .”"® The only possible measure 
would be the publication of the arbritration tribunal’s award and the conse- 
quent exposure of the states at fault before world public opinion. In discuss- 
ing the question of sanctions, the Council of Europe report also reaches the 
conclusion that it is not possible to determine them beforehand with any 
precision. The states party to the proposed convention would consult in each 
particular instance and decide on the appropriate steps which they would 
take.” The only general measures which are provided for are the refusal 
of all states members to recognize any acts contrary to the purposes of the 
convention and the obligation of the party at fault to pay full compensation.’ 


Ill 


The problems relating to the formulation and adoption of an international 
investment code have received lately a good deal of attention. Here, it is only 
possible to indicate the outlines of the related arguments. The proponents of 
an investment code point out that it is the simplest as well as the most 
effective means to assure the protection of private foreign investment. They 
generally admit the difficulties involved in assuring the compliance of states 
with the code’s provisions, but they tend to assume that the existence of the 
code, in the form of a multilateral convention, will in most cases be sufficient 
to prevent any breach of its provisions. In some proposals, an effort has been 
made to provide sanctions for non-compliance, through direct or indirect 
action of the states concerned. The effectiveness of such sanctions depends 
on the capital-importing countries’ continuing need for foreign capital and 
on the possibility of concerted action on the part of capital-exporting states. 

The idea of an investment code is partly founded on the assumption that 
the commercial and financial interests of capital-exporting and capital- 
importing countries are largely identical.'** Though an ultimate identity of 
interests, in the long run, may perhaps be presumed, it is certainly not true 


167] bid., art. x1(7). 1681959 Draft Convention, art. vi. 
169Supra fn. 102, at p. 19. 


170Consultative Assembly Document 1027, supra fn. 47, at p. 19. 
171] bid. at p. 18. 
172For a critique of this assumption, see A. S. Miller, “Protection of Private Foreign 


Investment by Multilateral Convention” (1959), 53 American Journal of International 
Law 371, 375-6. 
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that, with regard to the various countries’ immediate interests, no divergen- 
cies exist. Such divergencies are manifested not only in the commercial 
policies of developed and underdeveloped countries'™ but also in their 
conception of international relations and even of certain issues in inter- 
national law. Matters regarding the taking of private property owned by 
aliens are well-known illustrations of such issues. It is difficult to see how the 
underdeveloped countries can be induced to accept the capital-exporting 
countries’ views with respect to these questions. Their undeniable need for 
capital is unlikely to constitute by itself sufficient inducement, particularly 
when the present world political situation is taken into account. Under- 
developed countries depend only in part on private direct foreign investment 
and the lack of an investment code does not necessarily affect the existing 
other sources of capital, such as capital provided by governments or inter- 
national financial agencies. The exercise of direct or indirect pressure on the 
part of capital-exporting states, by means, for instance, of the refusal to give 
public loans or grants, or the imposition of restrictions on export credits, 
seems improbable, under present conditions. Capital-exporting countries 
are not prepared today to jeopardize the political allegiance of underde- 
veloped countries in order to achieve their reluctant adhesion to a charter of 
doubtful effectiveness.’™* 

Apart from considerations of this order, the general adoption of an effec- 
tive investment code appears unlikely for several reasons. A code’s provisions, 
if they are to afford some protection to foreign investors, would have to limit 
to some extent the sovereignty of all states participating in it. It seems certain 
that many states, including several capital-exporting ones, would not be 
prepared to undertake far-reaching commitments in this connection.’” Their 
reluctance should in part be attributed to a desire not to commit themselves 
with regard to matters of domestic economic policy. In some cases, a state’s 
federal system of government may make difficult the acceptance of such 
commitments. More generally, capital-exporting states usually prefer to 
retain a high degree of freedom of movement in their domestic and inter- 
national policies. They tend, therefore, to favour specific commitments of 
limited extent, and not general and extensive undertakings. There is, then, 
no real paradox in the capital-importing states’ willingness to grant to 
individual foreign investors certain rights or privileges which they refuse 
to give to investors as a whole. 


173Cf., for example, G. Myrdal, An International Economy (New York, 1956), pp. 222 
et seq. 

174Such considerations are operative with particular regard to the proposals involving 
the creation of a coalition of capital-exporting states, attempting to impose a charter of 
treatment of foreign investors on the capital-importing states. Cf. supra pp. 87, 88. It is 
interesting to note that the only state where the agitation for an international investment 
code has received some official support is the Federal Republic of Germany, whose inter- 
national political responsibilities at this moment can hardly be compared to those of the 
United States or the United Kingdom. 

175QOn the probable attitude of the United States and some other economically de- 
veloped states in this connection, see S. J. Rubin, Private Foreign Investment (Baltimore, 
1956), pp. 20, 81; J. G. Fulton, address in (1958) 52 American Society of International 
Law Proceedings 200, 204; Metzger, supra fn. 73, at pp. 138, 145. 
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Certain additional considerations obtain in the particular case of capital- 
importing countries. First, capital-exporting states cannot give any assurance 
that substantial amounts of new foreign private capital will be invested, 
since their governments have a limited degree of control over the disposition 
of the funds of private citizens. Even if legal obstacles are removed, economic 
reasons may well prevent foreign investments in some or all underdeveloped 
countries. Thus, capital-importing states would have to accept certain 
definite obligations without any corresponding undertakings on the part of 
the capital-exporting states.’*° It may be argued at this point that, if no 
investment is made, the capital-importing countries’ obligations would re- 
main without object and, therefore, ineffective. There exists, however, a 
variety of possible levels and forms of investment. A capital-importing 
country would adhere to an investment code only in order to assure itself a 
high level of foreign investment. It would object to having to apply its 
obligations under the code to a limited number of foreign investors perhaps 
in fields of little importance to its economic development. 

Most of the proposed draft codes are one-sided in another way, too. They 
provide for the protection of the investors’ interests without attempting to 
safeguard the host state’s interests. There is no convincing justification for 
this bias. It is sometimes said that nowadays it is the foreign investor rather 
than the host state that is in need of protection.'** The statement’s validity 
is doubtful, but, even assuming its truth, it does not follow that provisions 
regarding the investors’ duties toward the host state as well as the duties of 
capital-exporting states toward the capital-importing countries should not be 
included in a comprehensive investment code. If such duties are well deter- 
mined and there is no possible dispute about them their inclusion in the code 
certainly would do no harm. If, on the other hand, they are not well settled, 
they evidently should be examined and better determined in the interests of 
both the investors and the capital-importing states. Though ultimately 
intended to provide assurance to foreign investors, an investment code should 
not be a one-sided instrument. It should attempt to regulate comprehensively 
the whole relationship between host state and foreign investors.’** Other- 
wise, such a code might be construed as limiting the former’s powers without 
restricting the latter’s freedom of action. 

Assuming that, in spite of the difficulties we have mentioned, the formula- 
tion and adoption of an investment code might still be possible, it is highly 
improbable, in view of present-day conditions, that such a code, if adopted, 


176See contra Shawcross, supra fn. 78, at p. 21, who argues “that the quid pro quo for 
the borrowing states’ undertakings is in fact, in the English vernacular, the provision of 
the ‘quids’, that the capital importing countries, in return for agreeing to abide by the 
generally recognized procedure of International Law, will receive more private investment 
. . . than would otherwise be the case.’’ But how certain is that effect? 

M7Cf., for example, 1.C.C. Code, Introductory Report, par. 19; J. N. Hyde, Book 
Review (1957), 66 Yale Law Journal 813, 816. 

178For a powerful statement in support of this view, see A. Larson, “Recipients’ Rights 
under an International Investment Code” (1960), 9 Journal of Public Law 172. Note 
that some of the proposed codes discussed supra have attempted to do this, with varying 
degrees of success. And see also Shawcross, supra fn. 78, at p. 21. 
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would be effective to any significant extent. The multilateral convention is 
difficult to administer when dealing with matters where particular situations 
and exceptional cases are of importance. An international investment con- 
vention among many states would have to be couched in general terms, 
because many varieties of political and economic structures and innumerable 
kinds of investment would be affected by it. Qualifications and exceptions 
would have to be added, each one of them quite necessary to the state or 
states immediately concerned. The end result is bound to be a cumbersome 
and vague instrument open to a variety of interpretations. The precedents of 
the Havana Charter and the Bogota Economic Agreement are instructive in 
this connection. And it should be noted that the political power of under- 
developed countries as a whole has greatly increased since the first postwar 
years, while the capital-exporting countries are in no way in a stronger 
position now than they were then. 

As long as there exists a divergence between the interests of capital- 
exporting and capital-importing states, the positive contribution of an invest- 
ment code is bound to be very limited. But its negative impact may be far 
more serious. The preliminary negotiations and discussions and the inter- 
national conference that would presumably follow would tend to intensify 
rather than reduce the existing differences of opinion and might lead to the 
adoption of extreme and rigid positions.’" Capital-importing countries 
might then be unwilling to grant exemptions or privileges to individual 
foreign investors, for they would fear that such action might be used as an 
argument against their official position. 

An alternative course might perhaps still be open. It has been suggested 
recently’ that the staff of one of the international financial agencies dealing 
with international investment could draft a set of principles laying down the 
obligations as well as the rights of foreign investors in underdeveloped 
countries. Compliance with this charter would be required of all firms and 
governments seeking the institution’s aid. In this manner, the disadvantages 
of negotiations between government representatives might be in part 
eliminated. The difficulties, however, which are inherent in the formulation 
of a widely acceptable set of principles would still persist. The advantage of 
this scheme lies in its institutional setting, which makes possible the applica- 
tion of such principles in a flexible and sophisticated manner and provides 
a number of ways for the settlement of disputes. From this standpoint, the 
proposal presents certain similarities with some other suggestions which 


stress the institutions charged with applying the charter rather than the 
charter itself.’*? 


179Cf., in agreement, Fulton, supra fn. 175, at p. 202; R. N. Gardner, “International 
Measures for the Promotion and Protection of Foreign Investment” (1959), 53 American 
Society International Law Proceedings 255, 259-62; Metzger, supra fn. 73, at pp. 145-6. 

180See Gardner, supra fn. 179, pp. 265-6; R. N. Gardner, “New Directions in U.S. 
Foreign Economic Policy,” 1959 Headline Series no. 133, at p. 42. 

181Cf., for example, the proposals of the Parliamentary Group for World Government, 
supra p. 90, and Carlston, of. cit. supra fn. 145, at pp. 168-71. 
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NOTES 


REPORT OF THE COMMITTEE ON THE ORGANIZATION OF 
GOVERNMENT IN ONTARIO 


Joun W1LLI1s* 


Tue purpose of this note is to draw the attention of all persons interested in 
administrative law to the Report of the Committee on the Organization of 
Government in Ontario (hereinafter called the Gordon Report) and to the 
Interim Report of the Select Committee of the Ontario House of Assembly on 
the Administrative and Executive Problems of the Government of Ontario 
(hereinafter called the Interim Report) which is now considering the recom- 
mendations of the Gordon Report. The United Kingdom has had its Donough- 
more Committee on Ministers’ Powers and its Franks Committee on Adminis- 
trative Tribunals and Enquiries, and the United States its Acheson Committee 
and its Hoover Commission—and, naturally enough, the Gordon Report bor- 
rows freely from all four of them. But these two Ontario committees are the 
first official bodies in Canada to investigate the field variously called “adminis- 
trative law,” “boards and commissions,” “delegated powers of legislation and 
decision,” “bureaucracy,” and, no doubt, many other names as well. Their 
reports would, for this reason alone, be landmarks in the history of administra- 
tive law in Canada and this JourNat cannot allow them to pass without 
mention. 

No “public outcry” (such as gave rise to both of the United States investiga- 
tions and to the United Kingdom Committee on Ministers’ Powers) or “bureau- 
cratic scandal” (such as the Crichel Down affair which ultimately produced the 
Franks Committee) preceded the appointment of the Gordon Committee. In a 
manner quite characteristic of the easy-going Canadian way of life, what gave 
rise to it was nothing more dramatic than a suggestion of the Provincial Auditor 
in his 1956-7 report that “a survey to assess the strength and weakness of the 
present machinery of government is needed.” Its formal terms of reference were 
to “examine into the administrative and executive problems of the Government 
of Ontario in all divisions of the Provincial Service and to examine into the 
relationship of boards and commissions to the Government and the Legisla- 
ture”; but, again characteristically, its effective terms of reference were con- 
tained in a letter from the Premier to Mr. Gordon that states “the problem is to 
preserve Democratic Government while not depriving it of the benefits and 
efficiencies which go with good business methods.” The persons appointed to 
resolve in connection with the details of the machinery of government in 
Ontario this ever present modern conflict between “constitutional theology” and 
the real needs of real men were: Mr. Walter Gordon, a Toronto economic and 
business consultant, who had previously headed a federal royal commission on 
Canada’s economic prospects; Principal Mackintosh of Queen’s University, a 
former professor of economics who had been one of the “brains trust” in Ottawa 
during the war; and Mr. C. R. Magone, the former Deputy Attorney-General 
of Ontario. At the beginning of January, 1960, their 88-page report—a surpris- 
ingly practical document when the theological nature of the subject and of the 
learned writings thereon is considered—was released to the public. Incorporated 


*Professor in the Faculty of Law, University of Toronto. 
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with it were about 350 pages of appendices describing in a summary way the 
functions of the various Ontario government departments, boards, and com- 
missions; this pioneer job of research was done, not well but adequately, by 
firms of business consultants and chartered accountants. Embedded in the rather 
discursive discussions in the report were a number of specific recommendations 
that required legislative action. A Select Committee of the House, consisting of 
eleven members drawn from all three parties and chaired by the Attorney- 
General, was therefore appointed to report and recommend upon their imple- 
mentation. This essentially practical job of dealing in detail with specific trouble 
spots revealed by the Gordon Report they handled by hearing ministers, senior 
civil servants, and some outsiders, and on November 17, 1960, they issued their 
terse (19 pages) and lucid Interim Report on the matters on which they had 
made up their minds. 

The Gordon Report is divided into four chapters. Chapter 1 briefly examines 
the organization of twentieth-century government in the wide context of the 
social and economic changes to which it has responded and then outlines four 
broad standards that the process of delegation should meet. Two of them, 
ministerial responsibility and provision for appeals, are constitutionally impor- 
tant. “There is no effective substitute for ministerial responsibility,” says the 
Report—a view not shared by those who think that in this day and age minis- 
terial responsibility is and must remain a mere myth—and accordingly warns 
against the indiscriminate creation of new “independent administrative agen- 
cies” and suggests methods of tightening parliamentary control over existing 
ones. “Generally speaking, the right of appeal from the decisions of ministers, 
officials, boards and commissions should be facilitated” ; “as between two of the 
objectives of good administration which were enumerated earlier—one, the 
provision of safeguards to individuals and the other, the attainment of opera- 
tional efficiency—the first objective must not be subordinated to the second”; 
but, the Report recognizes, “the question . . . must, in the final analysis be 
settled empirically.” Chapter 1, headed “Supervision and Control of Delegated 
Powers,” examines the “safeguards” now employed, and suggests additional 
“safeguards” that might be employed, in Ontario to “minimize the risks” of 
delegating the power to legislate and to make decisions in individual cases— 
parliamentary “safeguards,” judicial “safeguards,” and internal “safeguards.” 
The existing “safeguards” are pretty well common form throughout Canada 
and need no special mention here; the additional ones suggested by the Report 
will be considered in a moment. Chapter m deals with the government depart- 
ments and contains nothing of interest to people outside Ontario, except possibly 
town planners. Chapter tv, “Boards and Commissions,” is the longest in the 
Report and also contains much that is of purely Ontario interest. Of wider 
interest is its classification of “the 85 boards and commissions attached to the 
provincial government” so often paraded by the anti-bureaucratic journalist; 
the number of regulatory boards, or “quasi-judicial agencies,” turns out to be 
only nine. This does not, however, include the host of regulatory agencies at the 
municipal level—police commissions, boards of health, and school boards, for 
example—for they were outside the terms of reference. And the Report does not 
deal at all with “civil service discretions” (“ministers’ powers” in U.K. terms) ; 
for, although there are many of them, for instance in the fields of marriage 
licences, driver’s licences, and club incorporations, they do not usually involve 
important people or big money and so do not attract much attention. 

The Interim Report of the Select Committee agrees with most, but not all, 
of the recommendations in the Gordon Report. It too sounds as its dominant 
theme “adherence to the well established principles of responsible government, 
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including ministerial and executive responsibility” and regards these as being 
“the key to the question under consideration.” It too pronounces itself 
“conscious . . . of the importance to the subject of a right of appeal from 
administrative decisions” and feels that the matter “can be satisfactorily dealt 
with only in relation to concrete situations.” Those who are more interested in 
removing real injustices than in the “theology” which pervades both reports 
should note that (as the Select Committee plaintively records), despite some 
areas where no appeal as to law or fact exists at all, very few representations 
were made by the persons most likely to be hurt, viz, the members of the public, 
and even the comments of the legal profession were of a most general nature. 
The conclusion would seem to be: “well, if no one is squealing about appeals, 
things must be going along alright, so why bother.” The Select Committee, 
however, has recommended a thorough examination of the whole subject with 
particular emphasis on licensing. 

In pursuance of the principles of responsible government which both empha- 
size, the two reports concur in the following recommendations designed to 
tighten the control of the legislature over boards and commissions. First, the 
duties of all agencies should be more precisely spelled out and a periodic review 
made of them in order to tighten up and “codify” their powers. Second, each 
agency should make an annual report to the minister responsible for it and 
there should be an opportunity for debate on that report. Third, those who like 
to speak of agencies independent of the Government (for example, the Work- 
men’s Compensation Board, the Labour Relations Board, and so on) must 
remember that “the principle of independence in this context is properly 
confined to the area of detail and of application of policy to fact and should 
not extend to policy making itself”; although the government should avoid 
involvement with particular fact situations coming before the agency, it is and 
should remain fully responsible for the policy or principles to be applied. 

As to the “internal safeguards” to be observed by “quasi-judicial agencies,” 
both reports agree that where the subject-matter is of more than routine im- 
portance they should, in all cases when requested to do so, give written reasons 
for their decisions. On the vexed question of codes of procedure, both reports in 
effect recommend a modified version of the system adopted by the United 
Kingdom in the Tribunals and Inquiries Act, 1958, and reject the United States 
solution of a General Administrative Procedure Act. Each agency should be left 
to work out the rules specially adapted to its own needs, subject however to 
scrutiny by a senior official of the Attorney-General’s Office in order to ensure 
that the fundamental matters, such as notice, hearing, and recording of evi- 
dence, are properly covered; “there is no virtue in uniformity for its own sake.” 

As to judicial control of “quasi-judicial agencies,” the two reports differ 
on “privative clauses,” that is, statutory sections purporting to oust judicial 
review entirely. As is well known, Canadian courts have more or less nullified 
these clauses by a process of spurious interpretation; the Gordon Report 
accepted the situation and thought they should be rescinded as useless. The 
Select Committee has reserved the question for further study. In the Western 
world where judicial review is one of the sacred cows, their comments are so 
unusual that they deserve quotation in full. “We are by no means satisfied 
that there is anything inherently undesirable in seeking to make a particular 
quasi-judicial agency supreme in a special field assigned to it and in ousting 
judicial review. Responsibility for the proper functioning of such an agency 
and for the correcting of its wrong decisions would then reside in the Legis- 
lature rather than in the Court. We are therefore not inclined to accept without 
further study the premise that judicial review is invariably desirable.” The 
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Gordon Report’s position on appeals to the courts on law, fact, and/or merits 
is not clear, and this question too has been reserved by the Select Committee 
for further consideration. Because the livelihood of a large section of the 
population depends upon the holding of a licence, both reports do however 
agree that all decisions affecting forfeiture or cancellation of a licence should 
be appealable to the courts. They also agree that there shall be no appeals on 
fact from the two agencies of chief concern to the labour unions, the Work- 
men’s Compensation Board and the Labour Relations Board—in which connec- 
tion it is worth recording that when the Gordon Report first came out the 
labour unions thought, mistakenly, that it was recommending an extension 
of judicial control over these agencies and they protested loudly and vigorously. 
Again, the Select Committee are refreshingly non-doctrinaire in their approach 
to judicial review; for they say with respect to appeals, “we feel that the 
question can be satisfactorily dealt with only in relation to concrete situations.” 

The field of regulations, or “delegated legislation,” has never excited much 
adverse comment in Canada. There were at one time complaints that regula- 
tions were hard to find but for some years now the Dominion and most of the 
provinces have had Regulations Acts which provide for their central filing and 
for their publication in both a periodic and a consolidated form. There has 
been no complaint that the power of the courts to declare them ultra vires 
the issuing authority has been excluded; in sharp contrast with the many 
“privative clauses” purporting to protect the decisions of “quasi-judicial agen- 
cies,” it is very hard indeed to find similar clauses purporting to protect regula- 
tions; the “have effect as if enacted in the Act” and “conclusive evidence” 
clauses, formerly so familiar in England, never got a foothold in Canada. The 
Interim Report does, however, following the Gordon Report, meet two 
complaints that have sometimes been made. The first is that Canadian legis- 
latures ought, like the Mother of Parliaments, to have a Scrutiny Committee 
to act as watchdog over delegated legislation; at present none of them do. 
As one would expect from its devotion to the slogan of “return to the Legis- 
lature,” the Interim Report recommends the institution of one in Ontario; 
more specifically it recommends that the Registrar of Regulations annually 
report to the Legal Bills Committee any regulations appearing to require special 
consideration and that that Committee annually review these and other regula- 
tions at sittings where persons interested would be encouraged to attend and 
make representations. The other complaint is that there is not enough oppor- 
tunity for public discussion of regulations before enactment. The Interim 
Report thought that in practice most administrators did discuss proposed 
regulations with any trade associations involved but asked the highly pertinent 
question, “How does the public enter the discussion?” and suggested that at 
least “an attempt be made to feel the public pulse.” This is a welcome sug- 
gestion in these days when a good deal of government regulation comes to 
look to the innocent bystander, for example the consumer of goods and 
services, remarkably like a conspiracy against him by the regulating authority 
and the industry regulated. 

As the reader will have noticed, I am a little irritated by the theological 
tone of both reports—but I was equally irritated by the theological tone 
of the Donoughmore, Franks, Acheson, and Hoover reports. Is somebody 
being actually hurt by some actual defect in the operation of the machinery 
of government, if so what is that defect and how can it be remedied— 
those are the questions I should like to see asked. The questions that all 
reports of this kind do ask are, does the machinery of government fail to square 
with “fundamental constitutional principles” and are there circumstances 
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under which a lively imagination might predict the possibility of injustice being 
done. Long experience has, however, taught me that the theology of law and 
government has an irresistible attraction for those otherwise hard-headed and 
practical people, the politicians and the lawyers, and I must, I suppose, put up 
with it. I should, I suppose, be grateful that the Select Committee wants, at 
least on the issue of appeals to the courts, to get down to concrete cases and 
that both the Gordon Report and the Interim Report are singularly free 


from the anti-bureaucratic hysteria that still afflicts some of the older generation 
of Canadian lawyers. 


THE NEW FACULTY OF LAW IN THE UNIVERSITY OF 
WESTERN ONTARIO 


I. C. RAnp* 


In recent years legal education in Ontario has received renewed impetus from 
the addition of several law schools to supplement the older institutions of 
legal training, Osgoode Hall Law School and the Faculty of Law at the 
University of Toronto. Following the adoption in 1957 of new policies toward 
legal education by the Law Society of Upper Canada, faculties of law were 
established at the University of Ottawa, Queen’s University, and, most recently, 
at The University of Western Ontario. 

The idea of a law school at London was first conceived by the Middlesex 
Law Association in 1885. The promptings of this body resulted in the institution 
in that year of a law curriculum leading to the degree of LL.B. by Western 
University. Initial enthusiasm for the project was high and on its opening 
thirty-eight students enrolled in the course; but the subsequent refusal of the 
Law Society to accept the examinations of the new school as equivalent to 
their own caused an understandable depletion of students which culminated 
in the cancellation of classes in February, 1887. 

The dormancy of the school ended, however, when, in 1958, the Senate of 
the University decided to re-establish the faculty. As Dean, the Senate ap- 
pointed the Honourable Ivan C. Rand, formerly a Puisne Judge of the 
Supreme Court of Canada. Other staff appointments followed quickly. 
Ronald St. John Macdonald, formerly of Osgoode Hall, and Robert S. 
Mackay, formerly of the Faculty of Law at the University of Toronto, both 
able and widely respected law teachers, joined the staff as professors. A 
third member, Douglas M. Johnston, with a distinguished academic record in 
law at Yale, was added and the permanent staff was ready for the first year. 
The school was fortunate in obtaining Mr. A. B. Siskind, Q.C., president of 
the Middlesex Bar Association, to undertake the courses in civil practice. Classes 
commenced in September, 1959, with an enrolment of 35 students. The second 
year has seen the addition of two more full-time members of the staff, Mr. 
E. E. Palmer and Mr. A. A. Fatouros, with high academic records at the 
Faculty of Law of Toronto University and of Columbia University respectively, 
and the registration of 51 first-year students. 

Due largely to the generosity of Mrs. Josephine Spencer Niblett, funds were 
raised for the construction of a new building to house the Faculty of Law 
which will be ready in May of this year. In the meantime quarters have 
been provided in the Engineering Science Building. The new building will 
provide the most modern facilities and is planned to admit of such enlargement 


*Dean of the Faculty of Law, The University of Western Ontario. 
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as the future may call for. Classrooms for each of the three years will permit 
a total enrolment of approximately two hundred. A commodious reading 
room and a library which will accommodate 100,000 volumes are outstanding. 
Other features are four seminar rooms, a common room for the students, and 
an auditorium for moot court and general student assembly purposes. In short, 
the physical accommodation of the school leaves little if anything to be 
desired. 

The institution of this new school has been entered into with full appreciation 
of the place of legal education in a modern society and of the necessary 
purpose of working within the complex of existing institutions of legal education 
in Ontario; the former has influenced the broad educational objects of the 
school, while the latter has given direction to the planning of the curriculum, 
both present and prospective. 

Among other things, it may be said that the object of the school is to 
develop in the minds of its students the habit of thinking in terms of the 
dynamic tradition, in the broadest sense, of our law; of thinking in the manner 
of one who has attained a degree of intellectual mastery of legal ideas and 
their application to life, accompanied by an imaginative sense of reality, 
relevance, and logic: the purpose, through knowledge imparted and method 
inculcated, to start students on the appropriate way to achieve their own 
growth in thinking on the legal aspects of matters with which the law is 
concerned. 

Education in law in particular seems to benefit from an intimacy between 
teacher and student which is limited in its reaches to students in large group 
instruction. The Faculty takes the view that the best effects of this education 
are attained by the practice of argumentative discussion which a medium- 
sized class permits. In this way, the conception of legal precepts, principles, 
and standards, as objectified in the regulation of life of the community, and 
the understanding that they must be sensed to the point of realized responses 
to given situations, become more deeply implanted in the minds of students. 
With such a training, law is seen as the vital principle of the apparatus inhering 
in the ordering of human relations. 

The programme of instruction of the school embraces the basic subjects as 
prescribed by the Law Society. In the second and third years, there is oppor- 
tunity for specialization, in topics appropriate to particular academic resources 
of the University and the law teaching staff, in which the Faculty hopes 
both to assert a special interest and to complement the work of other schools. 


PUBLIC INTERNATIONAL LAW AND COMPARATIVE LAW 
J. G. Caste.* 
I 


THE extended interests of Canada in world affairs in the last decade have 
forced law schools in this country to reconsider their curriculum already 
surcharged with the conventional topics of domestic law. One by one they 
have added new courses on subjects which had long been considered as non- 
vocational, such as international law, legal aspects of international trade, and 
comparative law. The tendency to liberalize the Ontario professional curricu- 
lum began in 1957 at the Osgoode Hall Law School, when the Law Society 


*Professor of Law, Osgoode Hall Law School. 
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of Upper Canada decided to include in it an optional 45-hour course on 
public international law. The course became compulsory in 1959; then re- 
verted to its optional status in 1960. This somewhat inconsistent history with 
respect to the status of the course shows a considerable amount of thinking 
on the part of the Faculty as to its proper place and weight in the curriculum. 

No one will deny today that public international law should be taught 
in a law school, although, on occasion, one hears that because it is concerned 
with world affairs, albeit the legal side, it properly belongs to the under- 
graduate university curriculum. I believe that many arguments can be advanced 
in support of a compulsory public international law course. True, it is not 
a so-called “bread and butter” course and it is not likely that the majority 
of law students will have many opportunities to come into direct contact with 
the rules of international law, although the practising attorney in centres of 
international business such as Toronto, Montreal, or Vancouver will, on 
occasion, be consulted by Canadian corporations operating abroad. On the 
other hand, public international law is essential not only for students who are 
planning a career in the public service of Canada, particularly in the Depart- 
ment of External Affairs, but for all educated citizens and potential leaders 
of the community. 

With the growing role of Canada in foreign affairs it is the lawyer’s profes- 
sional responsibility, whether he is in public office or not, to understand the 
legal side of the problems arising in our relations with other countries, so as 
to guide public opinion. Lawyers, because of their training, should be 
familiar with a law which affects our daily lives on the international level 
with such dramatic intensity and effect. The lack of knowledge of world 
history, which unfortunately many of my students have evinced so far, 
should not be a sufficient reason against their taking the course any more 
than its lack of direct usefulness in terms of dollars and cents. 

Whether a compulsory subject or not, it seems to me that the proper place 
of the course is in the second year so as to enable interested students to pursue 
their studies in the field at the seminar level in the third year. Of course the 
same result can be attained when it is taught in the third year since students 
may wish to study specific international law problems at the graduate level. 
Experience has shown, however, that at present very few Canadian students 
pursue graduate studies, and if they do so, it is usually outside Canada. Perhaps 
this is because of a lack of adequate facilities at home, especially in public 
international law which most of these students select as one of their favourite 
subjects for graduate work. 

After experimenting with different methods of teaching international law, 
I am, at present, trying to combine them all. The present course begins with a 
survey of the sources of international law. This is followed by an analysis of 
the basic principles and how they have been applied in Canadian courts. 
Special attention is given to the charters of the United Nations and of the 
Organization of American States, particularly with respect to the procedures 
for the pacific settlement of legal and political disputes. Specific topics of direct 
interest to Canadians such as boundary waters, coastal fisheries, and the status of 
foreign visiting forces are examined in detail. Immigration, the status of aliens 
in Canada, and citizenship also occupy an important place in the course. 
Selected problems of the law of war and neutrality are considered only if 
time permits. One must be optimistic! 

In general the course emphasizes, besides problems of general interest, those 
which affect or are likely to affect Canada. This is why students are requested 
to read not only a few of the leading decisions, particularly those rendered 
by international tribunals—the causes célébres in the field—but all relevant 
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Canadian decisions. This latter task is not too arduous as, unfortunately, only a 
few have been reported. The emphasis on Canadian material has the merit 
of bringing international law closer to home. Last year I prepared a casebook 
which contains most of the leading cases and important documents. This is a 
provisional edition which I hope to improve in the future by including in it 
personal notes and comments as well as selected articles on the subject. 

From a pedagogical point of view the case-law system is often used, either to 
illustrate the points made during the course of a formal lecture on a specific 
topic or as a method in itself to enable students to discover the law by them- 
selves through reading and class discussion. Each student is required to write 
a short essay on a specific problem of current interest which he chooses from a 
list posted at the beginning of the term. For the purpose of grading, the 
substance of the essay, the style in which it is written, and the amount of 
research which went into it are all taken into consideration. The final grade 
obtained in the course is based on the essay and on class-room work. There 
is no formal examination. Since most of the time each student or group of 
students writes on a different topic, it is not too difficult for anyone to find 
the necessary material. The resources of the student library and Bar library 
are sufficient although far from complete but our chief librarian is always 
willing to obtain any special item from other libraries either in Canada 
or abroad. The best essays are published in the Osgoode Hall Law Journal, 
if they constitute an original contribution to public international law. 

At the beginning of each lecture ten or fifteen minutes are devoted to a 
discussion of the main international events of the week in the light of inter- 
national law. If they raise a very important question which has not yet been 
covered in the course, it will be studied immediately. This is what happened this 
year, for instance, when the Santa Maria was seized by rebels. This is an 
empirical approach which is quite effective with students but which for 
obvious reasons cannot be considered as a method of teaching per se—although 
nowadays scarcely a week goes by without one principle or another of inter- 
national law being involved! From time to time visiting lecturers addressed the 
class on topical subjects. 

Participation by students in the work of a moot international court of 
justice is another feature of the course. It enables them to acquaint themselves 
with the actual work of the International Court of Justice. This year two cases 
were heard: a complaint by the Soviet Union against the United States for 
violation of its air space and a complaint by Canada against Cuba arising out 
of the taking over of property in Cuba belonging to Canadian citizens. This 
is not all window dressing but rather is a method designed to make the course 
more attractive and more effective. In fact, students must work harder in 
this course than in many of the regular courses with a formal examination 
at the end of the term. The programme is designed for students who are really 
interested in public international law and who are willing to do some inde- 
pendent work and writing while they are receiving formal instruction. Effective 
participation of all students in class discussion and work is essential. It gives 
them a sense of collective responsibility, and the feeling that they are not wasting 
their time and that public international law is a subject very much alive. 

I do not pretend that what has just been described constitutes the best 
method of teaching international law, especially to a class of forty students. It 
has its drawbacks. Some may also think that by trying to accomplish too much 
the course accomplishes nothing. This is possible but let me reassure them that 
so far not a single student has shown signs of overwork. All have been 
enthusiastic, inquiring, and hard working. Perhaps once the novelty of the 
approach wears off, it will be a different story. Only time will tell whether 
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there is any merit in this method of teaching international law. What is certain 
is that public international law is coming into its rightful place at the Osgoode 
Hall Law School. 


II 


The second development at the school upon which I would like to dwell 
regards comparative law. Practical training with a dash of culture in a three- 
year programme of legal studies is difficult to achieve if the needs of the legal 
profession must be met. This is why the Faculty took an important step when, 
last year, it approved the inclusion in the third-year curriculum of the Osgoode 
Hall Law School of an optional 30-hour course devoted to the comparative 
study of law. It was felt that the programme of legal education of the School 
would be incomplete if students were not given the opportunity to acquaint 
themselves with the structure, procedures, and major underlying premises of 
the civil law system which prevails in the province of Quebec. The emphasis 
on the law of our neighbouring province rather than on the law of France, 
Germany, or Switzerland is due to the peculiar legal structure of our country. 
In Canada the science of law must be comparative. The attitude of the 
Faculty reflects the growing awareness among the members of the legal profes- 
sion of the value of acquaintance with the legal system of a province which 
contains 30 per cent of the total population of Canada. Last fall, Mr. Renault 
St. Laurent, Q.C., former president of the Canadian Bar Association, remarked 
in his presidential address: 


. what a queer turn of fate for Canada that, here where these two great juridical 
systems coexist, each system nevertheless to a far too great extent ignores the other... 
it would be, I feel, to our greatest mutual advantage to promote a real policy of still 
increasing “rapprochement” between the two groups; a policy that would help destroy 
a still lingering reserve on the part of each group towards the other, a policy that 
would enable us to get to know each other better through more frequent and more 
permanent contacts, exchanges of views and comparative research projects. 


And he added: 


Could we not, for instance, suggest that all the Law Schools of Canada follow the 
example set by the Faculty of Law of the University of Toronto and Osgoode Hall 
Law School, so that all Common Law Schools would give an introductory course in 
the Civil Law. and all Civil Law Schools an introductory course in the Common Law as 
was done by the Faculty of Law of Laval University in 1959. 

Could we not also suggest that a programme of exchange of professors, such as that 
initiated a few years ago between Toronto and Montreal and, last year, between 
Osgoode Hall and Laval, be given serious consideration in all law schools throughout 
the Country? 

Could we not finally suggest that the various governmental authorities encourage in 
some special manner, research projects in the field of Comparative Law which would 
allow the flowering of a real body of Canadian comparative legal literature? 

These are, in my humble opinion, some of the more practical ways whereby the 
“rapprochement” between our two legal persuasions will be further encouraged for the 
mutual benefit of both. 

Such policies would be to the general advantage of our country because, quite apart 
from their practical advantages, they would enable us, at an earlier stage in our profes- 
sional careers, to appreciate this coexistence in our country of the two great legal tradi- 
tions of the Common Law and the Civil Law.1 


The study of Quebec law at the Osgoode Hall Law School is also likely to 
promote a better understanding of the social institutions and ways of life of the 
inhabitants of the province of Quebec. This is Canadianism at its best. We 
must not judge our neighbours’ institutions and attitudes in the light of our 
own concepts and prejudices. 


1(1960) 3 Canadian Bar Journal 437, 447. 
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For those who are going to practice law in areas not far removed from 
Quebec or in cities with a large number of persons originally domiciled there, 
the course should, besides its cultural aspect, be of practical value, at least 
to the extent of enabling them to grasp the nature of the problems involved 
in any controversy involving the law of that province. This is particularly true 
in the field of matrimonial property and succession law. Any Ontario practi- 
tioner having clients engaged in interprovincial trade also knows that questions 
of Quebec law are not academic. Familiarity with the civil law and its 
terminology should also facilitate the understanding by Ontario lawyers of 
any opinions they may receive from Quebec confréres. This happens quite 
often in the case of lawyers representing corporations operating both in Ontario 
and Quebec. To be able to correspond intelligently with lawyers from a civil 
law jurisdiction should certainly be considered an asset. Future practitioners 
and scholars who study the civil law should also be able to participate in a more 
effective manner in the work of the Conference of Commissioners on Uniformity 
of Legislation in Canada. 

This approach does not mean, however, that the course fails to deal with 
the law of France, and more particularly the Code Napoléon which, in many 
respects, is the basis of the Quebec civil law. By emphasizing Quebec law the 
School is not trying to justify the course on practical grounds alone. It would 
not be out of place here to quote the words of Dean Pound as representative 
of the new attitude of the legal profession and the Faculty towards legal 
education in general and the course on the civil law in particular: 


As a member of a profession practising a learned art, the lawyer should have not only a 
general culture but culture in his own vocation which today calls for a learning beyond 
the system he is to practise. Certainly there is a minimum here which should find a 
place in his training. Moreover there will be some who in the course of general practice 
under the conditions of today will have need of an intimate knowledge of the law 
of some country other than their own. To acquire this so as to make it useful they 
will need a background of comparative law to enable them to appreciate the technique 
of developing and applying legal precepts which will give meaning to the provisions 
of codes and doctrinal discussions they will have to study. 


A study of the civil law should enable common law students to comprehend 
their own system of law better. For instance, the concept of individual owner- 
ship of property of each spouse becomes more meaningful when compared 
with the community concept of the civil law. This is why the proper place of 
the course is in the third year. A student can do best if he already knows his own 
system of law. Perhaps the most effective method of teaching the common law 
courses would be to use the comparative method in each one of them, instead 
of giving a separate course on the civil law. The course in contracts could 
benefit by comparative treatment, particularly when it comes to the subject 
of consideration, mistake, or specific performance, and the same is true of other 
subjects, such as conflict of laws or torts. This is one of the reasons why it 
was decided to concentrate on the Quebec civil law system instead of endeavour- 
ing in a short course of so-called comparative law to “sweep together curious 
fragments from the universe of legal history, in a vaudeville, ranging perhaps 
from Hammurabi to Nuremberg.”’* On the other hand, it is fully realized that 
a course limited to a single civil law jurisdiction does not enable students 
to determine for themselves which of the features of that system are typical 
of the civil law in general. In my course I am trying, however, to indicate in a 
general way to what extent and for what historical reasons there are differences 


2(1952) 1 American Journal of Comparative Law 1, 8. 
5H. E. Yntema, “Comparative Legal Research: Some Remarks on ‘Looking out of the 
(1956), 54 Michigan Law Review 899, 921. 
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between the legal system of Quebec and that of France, as well as the nature 
of these differences. 

The course begins with a general historical and institutional introduction 
to the French and Quebec legal systems accompanied with some references to 
the Roman law. The major portion of that part of the course is devoted to a 
study of the sources, preparation, and enactment of the Code Napoléon and 
the Quebec Civil Code. This is followed by a grand outline of the major pro- 
visions of the Quebec Civil Code. No detailed information is given on any areas 
of substantive law. The lecture method is used for this purpose. Students are 
then introduced to a series of selected topics from either the law of obligations 
or some other branch of the civil law of direct interest to Ontario lawyers from 
a practical point of view, as well as from a jurisprudential one. Last year we 
studied in great detail a person’s responsibility for inanimate things which he 
has under his care. This provided us with a good opportunity to observe, in 
concrete situations, the role played by the courts of the province of Quebec 
when they interpret the provisions of the Code. The techniques of interpreta- 
tion of the Code in Quebec and of statutes in Ontario, as well as the attitude 
of the courts with respect to stare decisis in both provinces, are normally studied 
at this stage of the course. The respective position of the Code and of the “case” 
in the civil law system is also thoroughly discussed. This part of the course 
is conducted on the basis of reading and class discussion. The case method is 
also used. Students receive a list of reading material available in the library, 
and must read the leading cases before attending a lecture. They are also asked 
to obtain a copy of the Civil Code of Lower Canada. 

As often as possible experts on the civil law from the outside are invited to 
give special lectures on some of the topics covered in the course. 

Problems of terminology are of great importance and are emphasized 
throughout the course. This raises the question of language and adequacy of 
material. To the extent that legal material in French is to be considered, 
corresponding linguistic preparation is of course necessary. Fortunately, on 
the one hand, most students taking the course already have a reading knowledge 
of French and, on the other hand, there is an official version of the Civil Code 
as well as good doctrinal works in the English language. Most of the leading 
cases decided by higher tribunals contain at least one opinion written in 
English, which helps in the understanding of the ones written in French. This 
is one of the numerous advantages of living in a bilingual country. Another 
decided advantage of using Quebec decisions on substantive legal problems is 
that they are written in a style familiar to common law students. This is not 
true of French opinions. The Bar library contains almost everything which 
has been published in Canada on Quebec law. Unfortunately there is nothing 
on French law or for that matter on any other Continental legal system, a 
defect which I hope will be remedied in the not too distant future. This year 
students were given a detailed outline on the civil law system of Quebec which 
they used along with the Civil Code. Next year they will have at their disposal a 
modest book of cases, notes, and materials on the civil law. Wherever possible 
the same cases are used to illustrate several points so as to lessen the burden 
imposed upon the students. There is a written examination at the end of the 
course. No essay is required, but students are encouraged to join the newly 
formed Canadian Association of Comparative Law and to participate in its 
activities. 

Again it is too early to give an appraisal of the course or to prophesy its 
future. This year thirty students took it and did very well at the end of the term. 
Sixty-six are already enrolled for next year. If I may be permitted to add a 
personal note, I found my assignment most enjoyable and challenging, particu- 
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larly because at the same time I was giving a course on the common law in 
French at the Law School of Laval University. Comparative law in action you 
may say! 

Next year the school is offering a new optional introductory course dealing 
with legal problems encountered in international commercial transactions. This 
course will blend the commercial law and administrative law of Canada and 
the foreign countries involved with international law. In giving to the courses 
just described and others, such as jurisprudence, criminology, and legislation, 
an important place in the curriculum of the Osgoode Hall Law School, the 
Law Society of Upper Canada, like other law schools in Canada, have at last 
recognized, that “Legal education is something more than indoctrination in 
what has been or acquirement of technical expertise. It also contemplates 
that at least the principal centres of legal education have in effect a scientific 
mission, a responsibility for the constant refinement and extension of our 
knowledge of law, regarded as the practical realization of justice.”* A well- 
balanced curriculum is certainly one of the signs of a good law school. 


THE PROGRAMME OF STUDIES IN CRIMINAL LAW 
J. D. Morton* 


CRIMINAL law has traditionally been taught in Canada without reference to 
its wider or jurisprudential aspects; the enactment of criminal law is allocated 
to the Dominion; its application to the provinces; there is no permanent body 
interested not only in the technical legal problems of crime but in the wider 
question of the proper scope and function of criminal law itself. It was with 
these considerations in mind that the Faculty of the Osgoode Hall Law School 
approved, in 1960, the setting up of a programme of studies in criminal law. 
The aims of the programme are: (1) to examine and assess contemporary 
Canadian criminal law; (2) to examine certain practical problems in the field; 
(3) to offer facilities for (a) education to all persons engaged in the adminis- 
tration of criminal law, (6) continuing education in the field for Bench and 
Bar, (¢) post-graduate work in criminal law. These aims are, of course, not 
exclusive and, indeed, necessarily overlap. 

Those entrusted with the implementation of this programme were Mr. G. A. 
Martin, Q.C., Honorary Lecturer in Criminal Law, Mr. Partick Hartt of the 
Toronto Bar, and the present writer. It is the view of the organizers that the 
successful carrying on of the programme predicated an acceptance of a wider 
role for the law school than has been traditional; that is, the law school should 
function in the nature of a legal centre, lending its facilities to all those 
interested in the particular area of law under examination and not concen- 
trating exclusively on the formal legal education of students whether at an 
under-graduate or post-graduate level. Further, it is their view that there 
should be no attempt made to turn policemen into lawyers or lawyers into 
psychiatrists. It was felt that concentration should be on the legal problems 
involved in crime and that participation of persons in other disciplines should be 
confined to improving their education in the legal background of their work 
and the lawyer’s education in the non-legal background of his work. It is 
hoped that this background education may lead each discipline to an awareness 
of the problems facing the others and will reduce what has heretofore appeared 
to be a natural antagonism between them. 

4Tbid., 901. 

*Professor of Law, Osgoode Hall Law School. 
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Since the programme of studies was authorized, the greater part of the 
organizers’ time has been devoted to the necessary spade work. Contacts have 
been made with police departments, social agencies, the medical profession, and 
various university schools and departments. ‘Three major experiments have been 
attempted. 


A Conference on Criminal Law 


The first conference on Criminal Law was held September 23-4, 1960. The 
proceedings have now been reported (November issue of the Criminal Law 
Quarterly). The quality of the papers and discussions was extremely high. 
Amongst the almost two hundred persons who attended were His Honour The 
Lieutenant-Governor of Ontario, The Honourable Dana Porter, C.J.O., The 
Honourable J. C. McRuer C.J.H.C., a number of puisne judges of the Supreme 
Court of Ontario, County Court judges, magistrates, senior police officers, 
psychiatrists, psychologists, sociologists, probation officers, members of the legal 
profession, and law teachers. It is felt that the bringing together of persons 
involved with different aspects of the crime problem was a valuable result of 
the conference. Further, participation by members of the judiciary in a con- 
ference of this nature is unusual and it is hoped that we have set a useful 
precedent. 


An Introduction to Criminal Law for Non-Lawyers 


During the months of October and November an evening course was held 
for non-lawyers who were working in the field of criminal law. The total 
attendance of over one hundred persons included sixty-five of the senior police 
officers in the province; psychiatrists and psychologists; students and professors 
from the School of Social Work, University of Toronto; probation officers; 
officials of the John Howard Society; and Family Court staff. No fee was 
charged. The course was most enthusiastically received and it is hoped that it 
will provide a starting point for a series of similar ventures. 


The Criminology Course 


An optional course in criminology was offered in the final year of the Osgoode 
Hall Bachelor of Laws course. This course was designed to introduce the student 
to some of the wider aspects of criminal law and to permit him to assess his own 
potential function in society as a criminal lawyer. The enrolment was limited 
to thirty students and this class of thirty has been sub-divided into four groups. 
Meetings have been held on both a class and a group basis. A total of thirty 
hours has been allotted to the course and a student may obtain credit by partici- 
pation in class and group work and the submission of a paper. 

The first three weeks were devoted to a revision of the students’ first-year 
course on criminal law. They were then invited to consider Sir Patrick Devlin’s 
Maccabean Lecture on “The Enforcement of Morals” and a reply thereto by 
Mr. Richard Wollheim. The Wolfenden Report was then circulated and the 
class sat as a committee to hear various experts from other disciplines upon the 
problems raised by that part of the Wolfenden Report dealing with prostitution. 
“Witnesses” heard from or yet to be called at time of writing include a professor 
from a school of social work; a psychiatrist; a sociologist; an officer of the 
Salvation Army; police officers; a magistrate; a penologist; a psychologist. Visits 
have been arranged to a variety of places connected with the criminal law and 
its administration, including the Forensic Clinic, the Mercer Reformatory, the 
Ontario Hospital, and a police station. These visits will be conducted on an 
individual, group, or class level as may seem desirable. So far, it is too early to 
assess the course but both instructors and students appear to be stimulated by it. 








STATUTES 


THE ONTARIO LABOUR RELATIONS AMENDMENT ACT, 1960 
Bora LASKIN* 


Ir was as a result of public hearings before a Select Committee of the Legisla- 
tive Assembly of Ontario that compulsory collective bargaining legislation was 
introduced in the province (and, indeed, for the first time in Canada in any 
effective sense) in 1943.1 The Ontario Collective Bargaining Act of that year 
had a short but active life before giving way to a wartime measure which made 
compulsory collective bargaining a national policy. Provincial labour relations 
legislation enacted upon the cessation of hostilities bore, with one or two 
exceptions, the imprint of the federal emergency measure, and it was not until 
1950 that Ontario departed from the pattern with a fresh statute. While the 
Act of 1950 expressed the accepted, minimum national policy of compulsory 
negotiation and not compulsory agreement, it went further in its elaboration of 
standards, procedure, and administration.” After ten years’ experience, extensive 
amendments, effective October 22, 1960, have been made to the Ontario 
Labour Relations Act.* As was the case with the original acceptance of com- 
pulsory collective bargaining, these amendments followed upon the report of a 
Select Committee. I propose to refer briefly to the Select Committee’s work 
and recommendations, and then to comment on the amendments made by the 
legislature. 

The Select Committee was established on March 27, 1957; and after filing an 
interim report on March 25, 1958, on its progress to date and securing reap- 
pointment, it continued with its hearings to May 15, 1958, and agreed on a 
report on July 10, 1958. The report was submitted to the Legislative Assembly 
on February 2, 1959, in the midst of a session, and action on it was postponed 
until the following year. In all, the Select Committee sat for forty-five days 
of public hearings, received about ninety briefs containing over seven 
hundred recommendations, and had fifteen executive sessions to formulate its 
recommendations. 

The Select Committee’s 64-page report is in part descriptive (and this in a 
summary sense) and in part statistical. The central portion (pp. 19-44), con- 
taining some general observations followed by almost a bare enumeration of 
fifty-one recommendations, is in no sense a coherent or rounded consideration of 
over-all labour relations policy. The Committee obviously concluded that the 
basic formulations of the Act were sound, that no general overhaul of the Act 
was dictated by the experience under it, and that a tightening and speeding up 
of its administration, both in its certification and in its conciliation machinery, 
would, by and large, suffice. Some of the recommendations of the Committee 
suggest that its members neither came to their task with much sophistication nor 
gained any from the hearings. Three or four examples will suffice. 

Recommendation 4 included a proposal to amend the arbitration section of 
the Act to provide that “an arbitration board should not have the power to add 

*Professor in the Faculty of Law, U niversity of Toronto. 


1See B. Laskin, “Collective Bargaining in Ontario: A New Legislative Approach” 
(1943), 21 Canadian Bar Review 684. 
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to or subtract from or change the provisions of a collective agreement.” This is 
a fortiori, subject of course to such creativity as goes with any adjudicative 
function, including arbitration. The legislature quite sensibly rejected the pro- 
posal. Recommendation 5 was a proposal to enforce the duty to bargain in good 
faith by fixing a period within which continued failure so to bargain would 
lead to a fine and/or decertification of the union and a cumulative fine upon 
the employer. The Committee must have known that the Act as it then stood 
already provided for cumulative fines. In view of its later general recommenda- 
tion 28 for the issue of cease and desist orders by the Labour Relations Board, 
it is difficult to see what value recommendation 5 had, apart from confronting 
a union with decertification. It would have been more to the point to examine 
the concept of good faith bargaining which is much more unmanageable (or, 
administratively, illusory) here than in the United States because of our 
compulsory conciliation machinery. In any event, neither recommendation 5 
nor recommendation 28 was adopted by the legislature. 

Recommendation 25 was for inclusion in the Act of a model clause which 
would be part of every collective agreement and provide that there be no 
stoppage of work by employees responsible for maintenance of essential services 
to the community at large. The Act as it then stood prohibited strikes during 
the currency of any collective agreement, and the effect of the recommendation 
is unfathomable. If it be taken to seek to preclude strikes in so-called essential 
services at any time, there would be no reason to do this by a model collective 
agreement clause. Needless to say, recommendation 25 was not adopted. In 
recommendation 36, the Committee proposed that no ex parte labour injunc- 
tions be granted except in case of “emergency,” a term which it did not define. 
Its recommendation, under any responsible judicial administration of existing 
injunctive power, would appear to have been a redundant one. An amendment 
was, however, made to the Ontario Judicature Act respecting issue of ex parte 
injunctions which went beyond the Select Committee’s recommendation by 
permitting such injunctions on the occurrence, inter alia, of injury to the person 
or damage to property.* There is no explicit indication whether the damage 
must be irreparable and one would only be guessing to say that the enactment 
inferentially excludes ex parte injunctions where there is only an apprehension 
of irreparable or other damage. Some support for such an interpretation may be 
rested on the specification in the enactment of a right to seek an ex parte 
injunction where an interruption of an essential public service has occurred 
or ts likely to occur. 

The amendments made to the Ontario Labour Relations Act may be, for 
convenience, subsumed under four heads: (1) Certification Matters; (2) Con- 
ciliation Procedures; (3) Unfair Practices; and (4) Enforcement Changes. 
What has been done under each of these heads may be summarized as follows: 


1. Certification Matters 


Attention was given to methods of speeding up the disposition of certification 
applications. Two remedies were introduced to this end. First, the Labour 
Relations Board was empowered to fix a deadline or terminal date for the filing 
of evidence of union membership and for opposing petitions by affected 
employees. With such power, given in modification of the holding of the courts 
in Toronto Newspaper Guild v. Globe Printing Co.,5 the Labour Relations 


48.0. 1960, c. 52, s. 1; and see now The Judicature Act, R.S.O. 1960, c. 197, s. 17. 
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Board should be able to proceed with a certification hearing without the need 
of adjournment and further hearing on account of the late filing of supple- 
mentary evidence of union membership or defections. Second, prov ision was 
made for a pre-hearing representation vote on request by the applicant for 
certification, provided it makes out the statutorily required prima facie case of 
45 per cent membership. While there are certain contingent factors involved in 
this provision, for example the exact definition of the bargaining unit, it appears 
to be a sound administrative device and the short experience already had with 
it (under the aegis of Board examiners who take over the conduct of the matter 
under direction of the Board) augurs well for its permanent value. 

The amendments to the Act include adoption of a Select Committee recom- 
mendation by which the entrenched position of craft unionism is relaxed. 
Hitherto, the Board was required to recognize craft union claims even where an 
industrial union had already been certified. Now, while a craft claim must still 
be recognized where there is no existing bargaining agent, none the less where 
an industrial unit has been designated in a certification, and a craft union seeks 
to carve out a craft unit, the Board may refuse to permit this on consideration 
of the history of the industrial form of organization in the plant. 


2. Conciliation Procedures 


Delays in the operation of the conciliation machinery are inevitable, and 
while this has been one of the loudest complaints of unions there can be no 
general or permanent cure if resort to conciliation remains compulsory. The 
difficulty of getting three board members, and the parties and their spokesmen, 
together at the same time and place is a formidable one when it is considered 
that the conciliation board has only powers of recommendation and must 
persuade and cajole but cannot compel agreement. More stringent limits have 
now been placed on the time lapses until the board of conciliation reports; and 
if the board is unable to produce a majority report or to report within the 
prescribed time, the chairman must so notify the Minister of Labour and this 
notice constitutes the report for the purpose of freeing the parties (after the 
further lapse of seven days from the release of the report) for economic action. 
The effectiveness of these changes depends, of course, on the alacrity with which 
the chairman notifies the Minister and the speed with which the Minister (and. 
in practice, this means the Deputy Minister) releases the report or notice, as 
the case may be. 

An innovation in the 1960 amendments is the provision for a mediator 
appointable by the Minister on the joint request and according to the selection 
of the parties to whom conciliation services have been granted. There had been 
over the years some extra-legal experience with private mediation where the 
conciliation machinery proved ineffective, and the amendments bring this 
operation within the scope of the Act as a substitute for the conciliation 
machinery, but the cost is to be borne by the parties. 


3. Unfair Practices 


A number of unrelated matters call for discussion under this heading. The 
Act has been amended to provide explicitly for “employer free speech” as a 
saving clause to the unfair practice of interfering in the formation, selection, or 
administration of a trade union, but only so long as the employer does not use 
coercion, intimidation, threats, promises, or undue influence. The saving pro- 
vision was already implicit in the Act in its prohibition in the old section 47 (c) 
against an employer seeking to compel an employee by any means to become or 
not to become a union member or to engage in union activity. The Labour 
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Relations Board took a distinction between “compel” and “persuade” in giving 
the employer some latitude to oppose union organization.® The trite conclusion 
is that the strength of the amendment will be reflected in the Board’s 
administration. 

The Act has also been tightened against the use of permitted union security 
clauses of collective agreements to get rid of employees who oppose the incum- 
bent union. Hitherto, dual unionism could not be used by an incumbent union 
as a ground for requiring an employer to discharge an employee who had been 
expelled from the union on that ground. Employee protection has now been 
enlarged to cover activities against an incumbent union holding a collective 
agreement with a union shop provision. An employer is prohibited from dis- 
charging an employee who, because of his opposition activities or affirmative 
activities for another union, has been either expelled or suspended from or 
denied membership in the incumbent union. This protection is not given, 
however, to employees who engage in unlawful activity against the incumbent 
union or whose activity against such union or on behalf of another has been 
prompted or supported by the employer. “Unlawful activity” is not defined, and 
while it obviously covers conduct prohibited by the Act it remains to be seen 
whether the term will be given the wider meaning which it may well bear. 

One other union security qualification may be noticed. An uncertified union, 
voluntarily recognized and party to a first agreement, may not include a union 
shop or maintenance of union membership provision in it for the first year of its 
operation unless the union had 55 per cent or more membership in the unit at 
the time of entering into the agreement. This limitation on union security 
clauses does not apply to a certified union or where an employer becomes a 
member of an employers’ association, party to a union security collective agree- 
ment by which the new member agrees to be bound. Nor does the limitation 
apply in the construction industry, a concession made in recognition of the 
craft history therein and of the seasonal or intermittent nature of many of the 
projects on which employees therein may be engaged. 

Two other amendments deserve notice. First, the Select Committee made a 
recommendation that a strike vote should not be taken by a union until the 
right to strike lawfully under the Act arose and then only if proper notice were 
given to the members of the bargaining unit. Thus, it refused to go as far as 
some other provinces have gone, British Columbia and Alberta, for example, in 
requiring a strike vote with a favourable majority result before a strike could 
lawfully take place.? What the legislature of Ontario did was simply to provide 
that a strike vote, if, as, and when taken by a union, should be by secret ballot. 
The provision is at best innocuous, and at worst it invites doubts or fears as to 
its obligatory nature and its susceptibility to and manner of enforcement. 
Nothing is said on this latter point. 

Second, a stronger example of a bewildering amendment, one which stands 
out as such among the whole catalogue under discussion, is the new section 5la, 
now section 57 of R.S.O. 1960, c. 202. It provides that “no person shall do any 
act if he knows or ought to know that, as a probable and reasonable conse- 
quence of the act, another person or persons will engage in an unlawful strike 
or an unlawful lockout.” However, the provision does not apply to any act done 
in connection with a lawful strike or lawful lockout. This provision was the 
legislature’s response to a rather elaborate Select Committee recommendation 


6An early case is International Typographical Union v. Southam Co. Ltd. (1947), 1 
D.L.S. 7-1292. 


7See the Labour Relations Act, R.S.B.C. 1960, c. 205, s. 50; The Labour Act, R.S.A. 
1955, c. 167, s. 94(4). 
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on picketing which would have precluded even peaceful picketing in support of 
an unlawful strike so declared by the Board, or of a jurisdictional dispute, or to 
compel union recognition, or where engaged in as secondary pressure against an 
employer not inv olved in the labour dispute. In addition, the Committee would 
have limited lawful picketing to persons in the affected bargaining unit. It 
would take us too far afield to elaborate on the Committee’s proposals. The 
legislature’s work, so far as it can be given any sensible practical application, 
seems to be directed to secondary strikes which, if instigated or prompted by 
unlawful primary action of a union, would make the latter (and its officials) 
liable to penalties. Presumably the unlawful primary action would be picketing 
because unlawful strikes are already punishable. Or, conceivably, there may be 
lawful picketing unconnected with any strike (because none is called), and yet 
if as a result other employees respect the picket line the lawful picketers may 
incur liability. This could happen either at a common construction site where 
some employees of the various employers are not free to strike (because they 
are bound by a collective agreement or there has been no certification or 
recognition) , or it could happen with respect to part of an employment force of 
a single employer where a union represents the other part. The provision under 
discussion does not, of course, purport to limit or otherwise deal with existing 
common law liability, but in view of the Thérien Case in the Supreme Court 
it may have unanticipated results in extending common law liability based on 
resort to unlawful means, that is, as prohibited by statute.® 

On a purely prosecution level, however, the new section 5la goes beyond 
resort to picketing and would cover any importuning leading to the prohibited 
result, and, indeed, could cover even a union resolution or announcement of 
policy which might reasonably result in an unlawful strike. The Act had 
previously made it an offence for any union or union official or agent to counsel, 
procure, support, or encourage an unlawful strike. The provision under dis- 
cussion appears to have expanded this offence both as regards probable of- 
fenders and offending acts, because it applies to any “person” and it is limited 
only by what are the reasonable and probable consequences of that person’s acts. 
The saving provision respecting acts done in connection with any lawful strike 
underlines the trend of judicial decision towards the view that the Ontario 
Labour Relations Act makes not only recognition picketing unlawful but, 
indeed, any picketing which is not in support of a lawful strike. 


4. Enforcement Changes 


While the Labour Relations Board has not been vested with general affirma- 
tive powers (by way of cease and desist orders) to enforce the unfair labour 
practices proscribed by the Act, the recent amendments transfer to it the 
particular affirmative powers formerly vested in the Minister where after inquiry 
a complaint has been substantiated of an improper denial of or discharge from 
employment or other unlawful (for example, discriminatory) treatment of a 
person. The Board may now have such a complaint investigated by a field 
officer and may order affirmative relief by way of reinstatement with or without 
compensation. Since such complaints usually arise at the organizational stage in 
union activities, it is sensible to confide them to administration by the Board 
which, formerly, was involved in them only obliquely through certification 
proceedings in which unfair practice allegations of discriminatory or other 
employer interference might be raised as an element in such proceedings. The 
Board’s affirmative order may, after fourteen days from date of release or date 
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for compliance (whichever is later) , be filed in the Supreme Court of Ontario 
and becomes enforceable as an order of the Supreme Court, presumably by 
execution or contempt proceedings. 

Completely new machinery has been introduced by the amendments to deal 
with jurisdictional disputes between unions. A limited consideration of the 
problem might suggest that it is only necessary to be careful in the definition of 
a bargaining unit to avoid such disputes; and, in case of difficulty, the matter 
will be arbitrated. However, there are instances where the work scope of an 
agreement has not been sifted through the certification process and has been 
inadequately handled by the parties; and, moreover, arbitration under a collec- 
tive agreement can only be significant if some procedure is worked out for 
joining the competing union as a party. The problem is essentially a construction 
industry affair because of the ov erlapping claims of craft unions in the building 
trades, claims which are aggravated by the development of new construction 
methods and use of new materials. While a closer attention to work assignment 
limits in the specification of a bargaining unit would ease the problem where 
certification is obtained, this is perhaps asking too much in the ramified rela- 
tions of the crafts. Yet the problem must be faced sometime and a start could 
be made. It would, however, provide no answer for the multitude of established 
relationships where clear definition is lacking. Hence, the new provision for a 
jurisdictional disputes commission to which work assignment disputes are to be 
referred by the Labour Relations Board under a complaint procedure. The 
commission (consisting of one or more persons appointed by the government— 
and indeed, there may be more than one commission) may, without any formal 
hearing, make an interim order for summary compliance within two days. An 
affected party obeying the order may seek reconsideration, in which case the 
commission must hold a formal hearing and its consequent direction invites 
compliance within fourteen days. 

Review of an interim order or direction may be sought of the Labour Rela- 
tions Board on an application within seven days thereof but the Board’s 
authority is limited to determining if the order or direction (1) prohibits a 
lawful strike or lockout; or (2) restrains observance of collective agreement 
provisions on work assignment; or (3) interferes with established bargaining 
rights. The Board may quash the order or direction, or it may modify the 
bargaining unit under a certification order or under a collective agreement to 
square with the interim order or direction. The Board’s authority to intervene 
is narrower than that of the National Labor Relations Board in the United 
States, but its power, within those limits, to resolve the jurisdictional issue is 
comparable to that declared recently by the Supreme Court of the United States 
to be vested in the National Labor Relations Board.® Two other features of the 
new jurisdictional disputes machinery may be noted. First, the commission may 
defer its inquiry to permit the parties to resort to any domestic arrangement for 
resolving work assignment disputes. Second, on a failure of timely compliance 
with an interim order or direction, the Board, on being notified thereof, must 
file a copy of the order or direction in the Supreme Court whereupon it becomes 
enforceable as a judgment thereof. 

Supreme Court enforcement procedures have also been made applicable to 
awards of arbitration boards by a provision for the filing of the operative part 
thereof in the Supreme Court after non- -compliance for fourteen days from the 
date of release or date for compliance, whichever is later. In view of the fact 
that such awards, since Re International Nickel Co. and Rivando," are review- 
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able on certiorari, it may be argued that the adversely affected party has four- 
teen days within which to seek review by certiorari, and, failing timely request, 
such review is precluded. It would seem unlikely that the Supreme Court, in 
enforcement proceedings, would presume to review, although cases might be 
put in which the temptation would be hard to resist. At all events, it seems 
fairly clear that the provision for enforcement of an award “in the same way as 
a judgment or order of that court” does not open the arbitration award to the 
ordinary system of appeals. The award is not a judgment of the Supreme Court 
but is merely enforceable in the same way as a judgment. 


NEW BRITISH COLUMBIA LEGITIMACY LEGISLATION 
GitBert D. KENNEDY* 


In 1960 both British Columbia and Alberta enacted new legitimacy legislation 
recommended by the Conference of Commissioners on the Uniformity of 
Legislation at its Victoria meeting in 1959. The uniform act replaces the 
Legitimation Act recommended by the Conference in 1920 and accepted in all 
provinces and territories of Canada, except Quebec, where the principle of the 
1920 legislation was already part of the civil law. The legislation of 1920 
provided for the legitimation from birth of a child born out of wedlock where 
the parents subsequently intermarried. A saving for property vested before the 
enactment of the legislation (1920 in British Columbia) or the marriage was 
provided. 

The new legislation accepts the principle of the earlier act, legitimation by 
subsequent marriage, but discards the term “legitimation” in favour of the 
wider “legitimacy” and extends the area of legitimacy beyond its former 
boundaries of birth in lawful wedlock. The new uniform act as it appears in 
British Columbia as R.S.B.C. 1960, c. 217 (enacted S.B.C. 1960, c. 25) reads: 


1. This Act may be cited as the Legitimacy Act. 

2. (1) Where, before or after the coming into force of this section and after the birth 
of a person, his parents have intermarried or intermarry, he is legitimate from birth for 
all purposes of the law of the Province. 

(2) Nothing in subsection (1) affects an interest in property that has vested in a 
person before the intermarriage of the parents or the sixteenth day of December, 1922. 

3. Where, before or after the coming into force of this section, a decree of nullity is 
granted in respect of a voidable marriage, a child who would have been the legitimate 
child of the parties to the marriage if it had been dissolved instead of being annulled 
continues to be legitimate notwithstanding the annulment. 

4. Where, before or after the coming into force of this section, a person, 

(a) in respect of whose spouse an order of presumption of death is made either 
generally or inter alia in relation to remarriage; or 
(6) whose spouse was a member of the Canadian forces in respect of whom official 
notification that he is dead or is presumed to be dead has been given under the 
laws of Canada, 
enters into a marriage which would be valid ff the spouse were in fact dead, then, if the 
person to whom the order of presumption of death relates or in respect of whom the 
official notification was given was alive when the marriage was entered into, a child of 
the persons entering into the marriage is legitimate from birth for all purposes of the law 
of the Province. 

5. Subject to section 4, where, before or after the coming into force of this section, a 
person is born of parents who enter into a marriage that is void, the person is legitimate 
from birth for all the purposes of the law of the Province if 

(a) the marriage was registered or recorded in substantial compliance with the law 
of the place where it was entered into; and 
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(b) either of the parties reasonably believed that the marriage was valid. 

6. (1) Sections 3, 4, and 5 apply whether the child of the persons entering into the 
marriage was born before or after entry into the marriage, but do not apply where the 
child was born eleven months after the marriage has been annulled or declared to be 
void by a Court or other competent authority under the appropriate governing law. 

(2) This Act legitimates a child notwithstanding the death of the child before the 
intermarriage of the parents. 

7. Nothing in section 3, 4, 5, or 6 affects an interest in property that has vested in a 

erson before the first day of April, 1960, and, in the case of marriages after the birth of 
the child, before the intermarriage of the parents. 


In addition to the common law and its legitimacy by birth in lawful wedlock, 
we now have statutory legitimacy from birth in four cases: (1) children whose 
parents subsequently intermarry; (2) children of voidable marriages, notwith- 
standing a nullity decree; (3) children of void marriages where an order of 
presumption of death or its equivalent was first obtained; and (4) children of 
other void marriages where the marriage was recorded and one of the parties 
believed it valid. The second and fourth groups of children are completely new 
to the status of legitimacy. The third is new except in British Columbia. In 
addition, to complete the picture of legitimacy today in British Columbia and 
some other provinces, Alberta and Ontario, for example, there is legitimacy 
from the date of adoption in the case of children adopted in British Columbia 
or under the law of any other country. 

Little comment need be made about children whose legitimacy arises by 
reason of the subsequent marriage of their parents. The section reflects the 
former legislation of December 16, 1922, to which the saving clause is referable. 
There is one change. By section 6(2) children are given legitimate status 
notwithstanding their death before the intermarriage of the parents. It should 
also be noted that in admitting three more classes of legitimate children, the 
principle of legitimacy by subsequent marriage is equally applicable to each of 
the new classes. 

Section 3 provides for the children of voidable marriages and treats them in 
the same way as children of marriages which have been dissolved. By the opera- 
tion of section 6(1), children born before the parents entered into the voidable 
marriage are included. The principle of section 3 has been recommended for 
many years and reflects the thinking that a marriage voidable by reason, for 
example, of non-consummation should be dissolved rather than annulled. The 
provinces cannot, however, deal with the dissolution of the marriage. 

Sections 4 and 5 provide that the children of certain void marriages are 
legitimate. In the first group are children of a marriage which is bigamous, and 
therefore void when one of the spouses of the earlier marriage has been absent 
or missing in circumstances sufficient for a court to declare his or her presumed 
death or for an official of the national government to issue notification of death 
or presumed death in the case of a member of the Canadian forces. This group 
is dealt with separately because it, like the voidable group, is clear and distinct 
and may be dealt with definitively by legislation without the possibility of having 
to go to court at a later date to clarify the child’s status. It will be remembered 
that at least one province, British Columbia, has had legislation for this situation 
since 1945 (S.B.C. 1945, c. 46, now repealed in view of the new Legitimacy 
Act). Members of the legal profession will appreciate the legal result which at 
common law bastardized children of a second marriage where the missing 
spouse of the first marriage, presumed dead, was later discovered to have been 
alive at the time of the second marriage ceremony. And this result followed 
notwithstanding a court order declaring the first spouse presumed dead and 
authorizing the issue of a marriage licence for the second ceremony. Members of 
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the public have, however, found it difficult in these circumstances to appreciate, 
where the presumption is shown in fact to be wrong and the former spouse 
alive at the material date, that the second marriage is necessarily bad and 
the children therefore illegitimate. One legal difficulty is the limited extent 
of orders of this sort in Canadian provinces. In Germany, by way of contrast, 
an order presuming the death of a spouse operates to dissolve the marriage and, 
if made in the jurisdiction of the domicil, would be recognized throughout the 
common law world as terminating the marriage, notwithstanding the re- 
appearance of the “dead” spouse after a remarriage of the “surviving” spouse. 
In Canada, however, with our federal system, the limitations upon the pro- 
vince’s power to legislate restrict remedial action to the status of the children. 
The provinces cannot validate the second marriage. 

The wider provisions of section 5 covering void marriages which have been 
recorded under the law of place of performance lack the simplicity of applica- 
tion present in the three preceding sections. If the children of void marriages, 
generally, are to be legitimate under the statute, the marriage must have 
been registered or recorded in substantial compliance with the local law, and 
one party to the ceremony must have reasonably believed it to be valid. Strict 
compliance should not be difficult to show. But “substantial compliance” and 
reasonable belief are matters of degree which, in some circumstances, will 
require a court order for certainty. The commissioners recognized a limitation 
for the present, and were not prepared to make legitimate the child of every 
marriage, valid or invalid. There is a considerable and growing opinion in 
Canada, however, that the difference between legitimacy and illegitimacy has 
lost its importance and has largely lost its legal significance. Any social signifi- 
cance has disappeared. Because of the limitation upon the new legislation, 
accepted for the present, it was, as already noted, thought desirable to treat 
section 4 situations separately. There the facts speak for themselves. Under 
section 5, apart from the possible necessity of applying to court in some instances 
for clarification, a large group of children, heretofore bastards, are legitimated. 
Further, in both the special and general void marriage cases, children born 
before the “marriage” are included. 

For all three new groups of children, the legislation not only operates to 
make them legitimate from birth, but also applies to births before as well as 
after the legislation came into force and regardless of the death of the child 
before the subsequent marriage. There is the usual proviso (section 7) protect- 
ing property which has vested before the marriage or before the legislation. 
The proviso does not apply to interests which at those dates were contingent 
only. 

The commissioners gave considerable thought to the inclusion of carefully 
worked out rules for the conflict of laws. It was agreed, however, that no rule, 
other than the legislation itself, was needed. Within each province enacting the 
statute and for purposes of its law, the persons mentioned are legitimate 
regardless of where the marriage or other events occurred. 

No attempt is made to define the results that flow from legitimacy. That is a 
recognized status at common law. It speaks for itself. The consequences of that 
status follow as a matter of course. Equally the children now having legitimate 
status also have that status for federal statutes and their application. Legitimacy 
is a matter for the provinces and if the federal legislature sought to distinguish 
between persons legitimate by reason of birth in lawful wedlock from persons 
legitimate by reason of this statute or the adoption legislation, that legislature 
must so distinguish, as it may if it wishes, and do so with sufficient clarity to 
make it clear that the distinction is intended. In the absence of any distinction 
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federal law applies equally to all persons having the status created by provincial 
law. There should be no difficulty in selecting the appropriate province. It 
will not always be the law of the province where the marriage or other event 
took place. For example, were the Estates Act of Canada silent on the meaning 
of “child,” would the child be a legitimate child for the purposes of that act in 
the following circumstances? The deceased, his “wife” and child were resident 
and domiciled in British Columbia at his death, the deceased having been 
domiciled in England at the time an order presuming the death of the wife’s first 
husband was made in Nova Scotia where the wife was -resident. The status 
of the child under the law of British Columbia would seem to govern assuming 
that the first husband was in fact alive at the time of the second marriage in 
Nova Scotia, thereby bastardizing the child in Nova Scotia where the new 
legislation is not in force (so far as I am aware at the time of writing). But, in 
British Columbia, regardless of where the second marriage and order preceding 
it occurred, the child would be legitimate. The applicable provincial law to 
determine the child’s status would appear to be British Columbia. (The “wife,” 
not being a wife, would probably not be domiciled in British Columbia but in 
the place of the first husband’s domicil, unless he had died in the interval.) 

There is authority that in the absence of federal legislative determination, 
reference should be made to provincial law: Flavin v. Baugild, [1955] 4 
D.L.R. 76 (N.S., Doull J.). But that case is a poor authority in another respect 
because, presumably making reference to the law of the correct province, it 
goes to the wrong statute of that province. (On the question of the rights of an 
adopted child under federal insurance legislation, reference was made not to 
Nova Scotia’s adoption legislation, but to the province’s insurance legislation. ) 

When all nine common law provinces and two territories enact the new 
uniform act, the difficulties raised in the last two paragraphs will be theoretical 
only. 


THE COMMUNAL PROPERTY ACT OF ALBERTA 
Joun A. HostetTLer* 


Tue Communal Property Act! provides that no “colony,” or persons holding 
land as communal property, shall purchase or acquire any land without the 
consent of the Lieutenant-Governor in Council. In the definition of “colony,” 
the Act states that Hutterites and Doukhobors are included in the definition. 
The Hutterian Brethren, whose religion requires the communal holding of 
property, at present having fifty-nine colonies in Alberta, are directly affected 
by this Act. No lands are held communally by Doukhobors in Alberta. 

The Act provides (s. 13) that a person wishing to sell land to a colony 
must apply by written notice to a Communal Property Control Board. The 
Board shall within thirty days thereafter fix a time and place for the hearing 
of the application and shall on hearing the application (s. 4) determine (a) 
whether or not the applicant has the right to dispose of the land to the colony 
and whether a colony has the right to acquire the land under the Act, and 
(b) whether or not it is in the public interest that the application be granted. 
The Communal Property Control Board is required to make an order granting 
or refusing the application in whole or in part. 

In the event that sale of land would result in the establishment of a new 


*Assistant Professor of Sociology, University of Alberta. 
1R.S.A. 1955, c. 52; amended 1960, c. 16. 
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colony (s. 14), a public hearing shall be held by the Board to determine 
whether or not it is in the public interest to grant the application, giving 
due consideration to (a) the location of the lands applied for and the location 
of existing colonies, (b) the geographical location of the land intended for 
communal use in relation to lands not so used, and (c) any other factors 
that the Board may deem relevant to the application. After a public hearing 
the Board shall submit its decision to the Minister of Municipal Affairs. The 
Lieutenant-Governor in Council may withhold the consent required, or may 
consent to the acquisition of the land for the establishment of the new colony, 
irrespective of the decision of the Board. 

The legislation preceding the Communal Property Act was the Land Sales 
Prohibition Act? of 1942 which prevented the sale of land to Hutterite 
colonies and enemy aliens. This act was disallowed by the Governor-General 
in Council; but was re-enacted’ in 1944 without reference to enemy aliens; and 
then was amended* in 1945 to expire within one year after the cessation of 
hostilities with Germany and Japan. In 1946 it was extended® to expire on 
May 1, 1947. The Communal Property Act® was assented to on March 31, 
1947, to take the place of the Land Sales Prohibition Act and to extend it to 
include all lands held as communal property. 

From time to time suggestions, hesitant and tentative, have been advanced 
that the Communal Property Act may be unconstitutional. In the guise of legis- 
lation relating to property and civil rights, does it not in substance constitute 
a colourable attempt to regulate aliens, or to abridge religious freedom, or, by 
rendering their continued residence within the province untenable, to drive the 
Hutterites out? Such are the questions that have been asked. Answers thereto 
must await review by the courts. 

The administration of the Communal Property Act has not been a very 
successful solution to the Hutterite problem in Alberta. The practice of holding 
property communally is an old practice in many parts of the world. It may 
well be that there are other and more satisfactory legal methods to regulate 
and control communal utilization of the land. The practice of leasing land 
over long periods of time, even for more than a century, is common both in 
Europe and in the Anglo-American legal system. Satisfactory tenants rarely 
find it difficult to obtain renewal of shorter terms of leasing so that tenant 
farming over many generations is not an uncommon phenomenon. In this 
way high quality farming skills are utilized without affecting the ownership 
of the land, while the owner retains a secured income. 

Another legal method of regulation which might bear consideration is to 
require incorporation of every colony. The grant of legal interests in land to 
unincorporated associations, since such associations have no legal personality, 
results in the need for such interests to be vested in trustees. A possible solution 
which might be considered is to require Hutterite colonies to incorporate either 
under the Societies Act’ or the Companies Act. In Alberta no problem 
connected with mortmain® laws appears to exist. Problems of succession, of 
taxation, and of continuance of land holding could then be solved with 
greater certainty. 

The reasons advanced by those who favoured the Act may be summarized 
as follows in regard to colony expansion: (1) disruption of the social organiza- 
tion of the community when a colony is established; (2) the complaint from 


*R.S.A. 1942, c. 16. 8S.A. 1944, c. 15. 
4S.A. 1945, c. 59. 5S.A. 1946, c. 54. 
6S.A. 1947, c. 16. TR.S.A. 1955, c. 315. 


8R.S.A. 1955, c. 53. 8] bid., ss. 10(2), 19(1) (a). 
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farmers wishing to extend their land holdings that colonies can pay higher 
prices for land than can the one-family farmer; and (3) the cultural separatism 
of the Hutterian people and their reluctance to integrate into the broader 
culture and concerns of Canadian society. Instead of considering further 
implications of the legal question, we shall consider here some of the wider 
human relations aspects. 

From the time of its Anabaptist origin in Tyrol in Austria (1528) the sect 
has demonstrated an unusual ability to survive as a separatist movement. The 
colonies wish only to be left alone in their “nonconformity to the world,” but 
it is this aloneness and their rapid population growth that has caused the 
public to dislike them. Their separatism is perpetuated by geographic isolation, 
by language (Tyrolean-German), by a “controlled” educational experience 
for their offspring, by size of colony, and by colony management which 
requires that the “manager” transact all business matters. The Hutterites are 
large-scale producers of livestock, grain, and other farm produce, yet live by 
very frugal sixteenth-century standards of personal comfort. With large families 
there is abundant cheap labour, and with high standards of disciplined work 
habits and the most modern farm machinery, a colony can produce at 
favourable costs. 

In support of restrictive legislation against the Hutterites, argument has 
been made that Hutterites are not citizens of Canada because they do not 
take up arms in time of war and do not vote. While the concepts of citizen- 
ship differ widely among the population in any democratic country, it is 
acknowledged that they have some qualities that fit the requirements of good 
citizenship. They obey all laws except those that conflict with their faith. 
They pay all taxes levied and have an excellent record as solvent taxpayers. 
They improve the soil fertility. They are quiet and orderly. They do not become 
public charges and ask for no subsidies from government. All can speak the 
English language in addition to German. They do not hoard wealth but invest it 
in the land. Their time-honoured agricultural skills transform wastelands into 
productive soils. They have no foreign or nationalistic loyalties. They abhor 
violence and revolution of any kind. If drafted for military service they would 
enter camps for conscientious objectors as they did in past wars. They donate 
blood to the Red Cross and make contributions to community drives for cancer 
research. 

Until the amendment of the Communal Property Act in 1960, Hutterites 
could secure land if it were no closer than forty miles to an existing colony. 
Under the present provision they cannot establish a new colony without consent 
of the Lieutenant-Governor in Council. Since the passage of the amendment, 
four new colonies have been approved from fourteen applications made to 
date (May 23, 1961). While the hearings provide an opportunity for all persons 
to present their views, they also have the effect of intensifying attitudes against 
the colonies through demonstrations of public protests. Whether this is the best 
solution in the long run is perhaps a question of opinion. 

Unfortunately for the Hutterites and the province as a whole much dis- 
crimination has resulted. The Brethren have become the scapegoat for the 
hard-pressed rural farmer who is faced with a very serious problem in the 
business of agriculture. The disappearance of small villages is attributed to 
land-hungry Hutterite colonies. There is much misinformation which the 
public holds to be true of Hutterites. It is perhaps a sociological truism that 
wherever we discover a minority that lives in extreme isolation, we find more 
than the usual misconceptions. They are not Marxists, they do not engage in 
violent anti-social acts such as arson, they are not exempt from military service 
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or from paying taxes, and they do not have a high rate of mental deficiency— 
all of which have been ascribed to them. The poor public relations is associated 
with the social distance between the minority and majority. Groups that are 
“different” seem invariably to be regarded as a threat by other groups, especially 
when there is economic competition between them. Under such conditions, mis- 
conception, rumours, and scapegoating are most often observed. 

The ultimate solution of ethnic movements in a democracy is voluntary 
participation of the sect member in the wider society. Which use of legal pro- 
cesses may have the effect of postponing peaceful assimilation of ethnic groups 
and which have the opposite effect? Research into such questions might help to 
provide answers which in turn can produce more satisfactory legislation. 
Governments can do much to arrange the conditions of “voluntary” association. 
History has shown how nationalistic governments deliberately plan a policy 
of intentional or “forced” destruction of national, racial, religious, or ethnic 
groups. However, countries who subscribe to the United Nations Convention 
on Genocide condemn such action. 

The Hutterites are Christians whose faith requires them to own all material 
goods in common. A large number of religious communes were begun by 
Christians who were inspired by the example of the early apostles who “had 
all things in common and parted them to all men as every man had need.” 
Communal farms were common among the early Christians; they are still 
common today in many countries, and are numerous among Catholic religious 
orders. 
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Private International Law: A Comparative Study of the Rules Prevailing in 
Canada and the United States. By J. G. CasteL. With a Foreword by JoHN 


D. FaLconsrince. Toronto: Canada Law Book Co. Ltd. 1960. Pp. Ixxviii, 
326. $12.50. 


Tue purpose of this book (in the author’s words) is “to give a succinct yet 
complete account of the Canadian rules of private international law, studied 
from an American point of view.” Notwithstanding the balanced generality 
of the subtitle, the chief emphasis is on Canadian law (cases and statutes) with 
extremely “succinct” and occasional mention of what the author calls “the 
American rules.” In the Preface and in the Foreword (by Dean John D. 
Falconbridge) it is suggested that the close commercial ties between the two 
countries, especially the investment of American capital in Canadian enter- 
prises, make the Canadian law of international transactions a matter of 
increasing interest to American lawyers. 

In the ensuing 285 pages of text the author attempts to cover virtually all 
the customary topics of a treatise or casebook on conflict of laws: Domicile 
Foreign Corporations, Characterization and Renvoi, Proof of Foreign Law, 
Substance and Procedure, Marriage, Divorce, Alimony, Legitimacy, Adoption, 
Transfer of Title to Moveables and Immoveables, Decedent’s Estates, Bank- 
ruptcy, Contracts, Negotiable Instruments, Torts, Foreign Judgments and Juris- 
diction of Courts. In addition there is a chapter on Sources of Canadian 
Private International Law, briefly explaining the Canadian federal system, a 
chapter on Aliens and Naturalization, a chapter on Taxation, and a short 
section on Copyright, Patents and Trade Marks. The text is necessarily written 
in a most economical style; rarely does it venture beyond the bald statement 
of choice-of-law rules or legislative enactments. The author makes only a few 
critical comments which are usually quite brief. In the matter of foreign torts, 
for example, we are told that the American approach is “more logical” and 
“superior from the point of view of justice,” but this thesis is not defended 
(p. 230). Statements regarding “American Law” are commonly supported by 
a reference to the Restatement with no account taken of the diversities in the 
case law or the commentator’s views. 

In view of these characteristics it may safely be predicted that Dr. Castel’s 
book will not arouse any great intellectual excitement among American com- 
mentators who have been trained in the tradition of criticism and controversy, 
the shattering analytical destructiveness of Cook, the slow-burning dialectical 
realism of Currie. Even Dean Falconbridge, in his warmhearted introduction, 
voices a wistful hope for a future expansion of the present “concise book” to 
permit a fuller discussion of “controversial matters.” On the other hand, as 
Dean Falconbridge also suggests, the present work will be welcomed by 
American lawyers and others as a comprehensive and up-to-date guide to the 
Canadian cases and statutes. Everyone who works in this area knows the 
exasperating difficulty of finding the cases through the hopelessly inadequate 
classification systems of the standard digests. For the American lawyer, un- 
familiar with the Canadian research tools, the task becomes formidable indeed. 
Now Dr. Castel has furnished him with the citations for those “hard-to-find” 
cases and those even more elusive sections of statutes bearing on conflicts prob- 
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lems. By industrious digging and searching the author has turned up no less 
than (approximately) 625 statutory references and 1,450 cases. And for the 
curious reader in search of more detailed discussion he has provided, in his foot- 
notes, a plenitude of references to law-review writing, monographs, and 
treatises. 

Dr. Castel’s highly condensed description of the Canadian federal system for 
American lawyers may cause some raising of Canadian eyebrows. Is any useful 
idea about Canadian government really conveyed by that old abstract chestnut 
that in Canada the residue of legislative power is reserved to the federal 
government whereas in the United States etc. etc? (p. 5). And what is the 
American lawyer to make of the statement (p. 74) that (in Canada) “there are 
no federal courts in the American sense.” Surely he would infer from this that 
Canadian judges are appointed and paid by the provincial governments. To the 
informed American lawyer Canadian courts must seem like “federal courts” in 
all respects except that their structure can be changed by provincial legislation. 
Next we are told (p. 74) that a decision by the Supreme Court of Canada 
“is binding only in the province where the appeal came from” although “due 
to the importance of the court it will be followed in the other provinces and thus 
promote uniformity of law.” This curious explanation of what goes on in 
Canadian courts (for which no authority is cited) cannot be disproved but it 
sounds suspiciously like a bedtime story of the Quebec Bar. However, the 
astonishing conclusion from it is drawn that “there is no general federal common 
law applied by the Supreme Court of Canada.” Why must the unsuspecting 
American lawyer be bewildered with all this juristic theology? Practically speak- 
ing, except for Quebec, a federal common law is exactly what Canada has now 
and always has had. This is something the United States does not have (any 
more) and the American reader ought to be told about it in plain language. 

But these are minor comments. The only major comment I would make 
upon this work would be to recall Dean Falconbridge’s hope for an expanded 
treatise. Canadian scholars working in this field owe it to the profession to 
provide something more than a collection of choice-of-law principles, however 
useful such a collection may be. For choice-of-law principles do not tell judges 
how to decide cases; they are too vague and flexible for that. Some of this 
flexibility derives from the breadth of the overlapping categories employed; 
contract and tort, contract and immoveable property, administration and suc- 
cession, and so on. Some of it derives from the use of connecting factors which 
can easily be manipulated to produce a desired result like “domicile” or 
“proper law of the contract.” But most of it derives from the so-called escape 
devices permitting the judges to apply the law of the forum when choice-of-law 
principles dictate an unpalatable result: the all-inclusive reference to the pro- 
cedural or remedial rules of the forum and the doctrine of “public policy.” 

Once a judge makes up his mind which rule of domestic law should be 
applied he can usually find a choice-of-law principle or an escape device to 
support that result. But, given the leeways of choice-of-law doctrine, what 
are the psychological or policy factors which lead the judge to the conclusion 
that one domestic law rather than another should determine the outcome? 
This is the kind of question to which I would like to see Dr. Castel and other 
Canadian scholars addressing themselves. Do the judges simply choose which- 
ever domestic rule will produce the fairest result in the case before them? Do 
they generally prefer the law of the forum because they know it best? Neither 
of these suggestions can be completely ignored. But modern students of conflict 
of laws are inclined to consider the purposes or policies of the domestic rules 
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involved as the most important single factor in any conflicts case. A careful 
consideration of these policies as they affect cases with foreign elements 
will often enable the conflict of laws commentator to understand better what 
the judges have been doing and to give them helpful guidance for the future. 

The much-discussed case of McLean v. Pettigrew, [1945] S.C.R. 62, may 
be used to illustrate briefly these observations. In that case the Supreme Court 
of Canada affirmed the decision of the Quebec Court of King’s Bench which 
had affirmed the decision of the Quebec trial court awarding damages to an 
automobile guest passenger against the driver for injuries sustained in Ontario. 
Both parties were residents of Quebec. Following the well-known choice-of-law 
principles governing foreign torts the judges held that the defendant’s negli- 
gence was civilly actionable under Quebec law, and although not civilly action- 
able under Ontario law (because of the “guest statute”) was “not justifiable” 
under Ontario law since the defendant had been guilty of careless driving. The 
decision has been criticized because (1) it appears to invite forum-shopping 
by guest passengers injured in Ontario, (2) it turns on what appears to be a 
false and irrelevant issue, whether the defendant could have been fined for a 
minor statutory offence or not. There is merit in both criticisms but neither 
one really goes to the justice of the result in this particular case. 

Putting aside for the moment the double choice-of-law principle let us con- 
sider the case in the light of the policies of the Quebec and Ontario laws. The 
Quebec rule, derived from Civil Code 1053, seems to be designed to compensate 
guest passengers whose injuries result from the driver-defendant’s “imprudence, 
neglect or want of skill.” But what guest passengers? Certainly not all the 
injured guest passengers in the world, perhaps not all those who bring suit 
in Quebec. The problem is to determine the coverage of the Quebec rule. 
Surely it is arguable that this rule ought at least to protect all guest passengers 
who reside in Quebec, voting, tax-paying members of the Quebec political 
community for whose benefit the laws are made. And this construction of the 
law would seem to be a fortiori applicable to a case in which the defendant 
also is a member of the Quebec political community. However, since the 
injurious events occurred in Ontario we ought to give some consideration to its 
“guest statute” which evinces a policy of shielding owners and drivers from 
all liability to non-paying passengers. But what owners and drivers are 
to be so shielded? Ontario residents and perhaps others but surely not a 
Quebec resident when sued by a fellow resident of Quebec. What sensible 
reason can be advanced for extending the coverage of the Ontario statute 
to this situation? If it were the Ontario law which imposed the liability we 
might argue that the government of that province had good reasons for wanting 
to encourage careful driving there, to compensate the injured victims of 
accidents there, and to allocate the burden of traffic injuries within its borders— 
but that is not the case here. It is Quebec which wants to compensate the 
victim, not Ontario. Considering the policy of the Ontario statute, the present 
case appears to be outside its normal coverage unless we adopt the mechanical 
view of the ultra-territorialist that every act or event occurring in Ontario must 
be governed by Ontario law. In short, the case may be explained as one in 
which there were good reasons for applying the law of Quebec and none at 
all for applying the law of Ontario. 

Were any ideas such as these in the minds of the judges who decided the 
case? If men do not think in syllogisms there is no reason for believing that 
they think in choice-of-law principles either. The mind of the judge plays 
over the entire case; certainly there would be nothing unusual in a Quebec 
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judge weighing the pros and cons of a choice between Quebec and Ontario 
law. The conventional choice-of-law principles for torts direct attention to both 
laws. And the “statutory construction” approach here suggested was explicitly 
used by English judges before the conventional choice-of-law principles for 
torts were formulated by Willes J., codified by Dicey, and canonized by the 
House of Lords. (See Cope v. Doherty (1858), 2, De Gex and J. 614, and cases 
cited therein.) No doubt the judges’ thinking was influenced in some degree 
by the choice-of-law principles, but then they are capable, as Dr. Castel has 
demonstrated, of being bent in various directions to achieve results desired on 
other grounds. (See also Lieff v. Palmer (1937) , 63 Que. K.B. 278; Caldwell v. 
Reilly and Bell, [1932] 3 D.L.R. 149, 45 B.C.R. 342; Potter v. Broken 
Hill Proprietary Ass’n (1905), 30 Vict. L.R. 612; Curley v. Clifford, [1941] 
O.W.N. 154, H. E. Yntema, Book Review, 27 Canadian Bar Review 116.) 
And so is the entire system of so-called selective choice-of-law principles. 
Hence we are entitled to expect that Dr. Castel and the rising generation of 
Canadian conflicts scholars will press their analyses beyond choice-of-law 
principles and their “characterizations” (which are often little more than 
statements of result) to the basic issues of the policies and coverage of domestic 
rules. Briefly and quite inadequately I have tried to sketch an approach which 
might prove helpful in making such an analysis. In the meantime Dr. Castel’s 
book stands as an indispensable work of achievement in having collected and 
organized the fascinating but scattered materials of Canadian conflict of laws 
for further exploration. (For more detailed explanation of the impact of 
domestic policies on choice-of-law problems see P. A. Freund, “Chief Justice 
Stone and the Conflict of Laws” (1946), 59 Harvard Law Review 1210; 
J. H. C. Morris, “Proper Law of a Tort” (1951), 64 Harvard Law Review 
881; B. Currie, “Married Women’s Contracts: A Study in Conflict of Laws 
Method” (1958), 25 University of Chicago Law Review 227, M. Hancock, 
“Three Approaches to the Choice-of-Law Problem: The Classificatory, the 
Functional and the Result-Selective,” in Twentieth Century Comparative and 
Conflicts Law: Legal Essays in Honor of Hessel E. Yntema (Ann Arbor, 
1961 ).) 

Morratt Hancock 
School of Law 
Stanford University 


Federal Jurisdiction in Australia. By ZELMAN Cowen. Melbourne: Oxford 
University Press. Pp. xv, 212. $5.75. 


Dean Cowen’s account of “federal jurisdiction” in Australia is prompted not 
only by a need to explore systematically a set of problems which have been 
the fruits of an undiscriminating adoption of some features of the American 
Constitution but also ta set those problems in the context of the Australian 
Constitution while warning against carrying the American analogies too far. 
For this Canadian reviewer, who does not pretend to any great sophistication 
about the Australian Constitution, Dean Cowen’s appraisal has its greatest 
fascination in suggestive comparisons with certain features of the Canadian 
Constitution. There is nothing in the book about Canada save that six Canadian 
appeals to the Privy Council are mentioned for their incidental relevance to 
matters under discussion; for example, the Labour Conventions Case, [1937] 
A.C. 326 (at p. 28), to support the difference between treaty making and 
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treaty implementing; Attorney-General of Alberta v. Cook, [1926] A.C. 444 (at 
p. 83), to support the view (in a discussion of diversity jurisdiction) that a 
wife’s domicile follows that of her husband, despite separation; the Nadan Case, 
[1926] A.C. 482, and British Coal Corporation v. The King, [1935] A.C. 500 
(at p. 177), on a point touching competence to abolish the appeal as of right 
and the prerogative appeal (in connection with a discussion of rights of appeal 
from state courts invested with federal jurisdiction) ; and the Japanese De porta- 
tion Case, [1947] A.C. 87, and the Privy Council Appeals Reference, [1947] 
A.C. 127 (at p. 178), are footnoted on the same matter. 

Both the Supreme Court of the United States and the High Court of 
Australia are constitutional courts in a sense that does not apply to the Supreme 
Court of Canada. The latter is a statutory court only, authorized but not 
created by the British North America Act. While there is no “judicial power” 
clause in the British North America Act as there is in article m of the 
United States Constitution and in chapter m of the Australian Constitution, 
there is a point of contact in section 101 of the British North America Act 
with Australia in the provision for “a general court of appeal for Canada” and 
with both United States and Australia in the provision for “the establishment 
of any . . . additional courts for the better administration of the laws of 
Canada.” Where Canada is like Australia and, generally speaking, unlike 
United States is in the power of the central Parliament to invest provincial 
courts with “federal jurisdiction.” 

This phrase has, however, a different meaning for Australia than it has for 
Canada. As defined for constitutional purposes in the former in Lorenzo v. 
Carey (1921), 29 C.L.R. 243, it means “jurisdiction derived from the federal 
commonwealth [and] does not denote a power to adjudicate in certain 
matters, though it may connote such a power.” Or, as Dean Cowen has put it, 
“federal jurisdiction is properly viewed from the standpoint of the source of 
authority to adjudicate, not from the standpoint of the subject-matter of adjudi- 
cation” (at p. 171). In Canada, federal jurisdiction means, primarily, juris- 
diction in matters falling within federal legislative power, and this may be 
conferred by Parliament upon provincial courts (which otherwise exercise 
authority in provincial matters) or upon federally created courts of original 
jurisdiction which are constitutionally precluded from entertaining causes 
involving non-federal matters. Australia, like Canada, has been sparing in 
exercise of authority to establish separate federal courts of original jursidiction. 

It is in connection with their highest courts that Australia, United States, 
and Canada exhibit marked differences. The Supreme Court of Canada has no 
original jurisdiction, unlike its counterparts in the other two countries. 

Again, while both the members of the High Court and of the Supreme Court 
of United States have a constitutionally protected tenure during good be- 
haviour (that is, in effect, for life), the judges of the Canadian Supreme Court 
have a statutory tenure to age 75. Constitutional security of tenure during good 
behaviour had been accorded in Canada only to judges of the provincial superior 
courts. An amendment to the British North America Act, effective March 1, 
1961, has now limited those judges too to tenure to age 75. The Supreme 
Court of Canada, not burdened by a “judicial power” clause or by a limitation 
to “matters” (sections 75 and 76 of the Australian Constitution) or to “‘cases 
and controversies” (article m, section 2 of the United States Constitution), 
is competent to give opinions on constitutional references in contrast to the 
denial of such jurisdiction to both the High Court of Australia (see In re 


Judiciary and Navigation Acts (1921), 29 C.L.R. 257; Attorney-General of 
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Australia v. The Queen, [1957] A.C. 288) and to the Supreme Court of the 
United States (see Muskrat v. United States (1911), 219 U.S. 346, at p. 354). 
The declaratory action has, however, to some extent mitigated this denial. 

What is lacking in Canada and is sensibly present in both Australia and the 
United States is provision for exercising compulsory jurisdiction in controversies 
between provinces. The Exchequer Court Act, R.S.C. 1952, c. 98, s. 30, invites 
resort thereto in such controversies by consent but this has been rarely utilized, 
and, indeed, there are difficult questions of applicable law which are necessarily 
involved in any exercise of such consent jurisdiction; for example, see Province 
of Ontario v. Dominion of Canada (1909), 42 S.C.R. 1. Because of the availa- 
bility of the reference, there is a method of litigating issues between the federal 
and provincial governments but this has, in the main, been limited to constitu- 
tional questions. Resolution of issues between provinces as such could conceiv- 
ably be a matter of federal reference (and seems to be embraced within section 
55 of the Supreme Court Act, R. S. C. 1952, c. 259) but this is not very likely. 

In Australia, the original jurisdiction of its High Court is of a twofold 
character. By section 75 of the Constitution such jurisdiction is specified and 
must be exercised if invoked. Under section 76, Parliament may invest the 
Court with original jurisdiction in the four classes of matters therein specified. 
The jurisdiction set out in both sections 75 and 76 may be reposed in either 
inferior federal courts or in state courts but, of course, only the section 76 
jurisdiction may be conferred exclusively on any court. Notice may be taken of 
a principle similar to that recognized more broadly in Canada that the central 
authority cannot be sued in a state court exercising its state jurisdiction. The 
Canadian position rests on the immunity of the Crown from suit unless liability 
(and subjection to process) is statutorily prescribed. There is no provision 
here, as there is in Australia under section 75, that jurisdiction exists in the 
High Court (or in any federal or state court if so invested) in all matters in 
which the Commonwealth is a party. Canada knows no such thing as diversity 
jurisdiction which is part of the constitutional provision for jurisdiction in 
Australia and the United States. Nor is there any problem here of jurisdiction 
with regard to territories, especially external territories such as Australia has. 
Internally, Canada’s territories are administered under federal law and under 
adjudicative agencies established or designated by the federal Parliament. 
Unlike Australia again, Canada does not have any constitutionally provided 
capital territory in which its law and prescription of jurisdiction are operative. 
In order to apply its law and assign jurisdiction it is necessary for Canada to 
acquire the land or territory by way of proprietary interest and then to rely on 
its legislative power under section 91(1A) of the British North America Act 
or perhaps simply on the immunity of the federal Crown in its property or 
prerogatives from subjection to provincial legislation. 

Dean Cowen has necessarily treated not only constitutional issues relating 
to the subject of his monograph but also statutory ones, as in his detailed concern 
with section 39 (among others) of the Judiciary Act. For the outsider, this 
is less of an attraction, though it is of no lesser importance in the scheme of 
judicial adminstration. It is worth noticing here the deference and respect that 
the author pays to Chief Justice Dixon, as well for the opinions that this 
towering judicial figure expressed when he was plain Mr. Dixon K.C. as for 
those that have come from the Bench. For students of federalism, the book is 
rewarding reading. 

Bora LasKIN 
Faculty of Law 
University of Toronto 
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Judicial Review of Administrative Action. By S. A. pe Smitx. London: 
Stevens & Sons Ltd. (New York: Oceana Publications Inc.). 1959. Pp. xlvii, 
486. $11.00. 


Ir, in pronouncing this treatise an always competent and often admirable 
treatment of a difficult and important subject, this review sounds less laudatory 
than some enthusiastic contemporaries, the intention is still to express heartfelt 
approval. 

The author addresses himself primarily to the state of the law in England. 
Other Commonwealth authorities are liberally referred to (and non-Common- 
wealth law to a less degree). Some differences from English views are noted; 
for instance, the whittling down of privative clauses which is so special to 
Canada. Others are left for the reader to note; for instance, how relatively 
reluctant Canadian courts have been to accept the declaratory judgment pro- 
cedure. The discussion does not purport to be exhaustive as to Commonwealth 
materials outside England, however, so that one cannot fairly complain at 
not finding, for example, Bain v. Bank of Canada cited in connection with 
the proposition at the end of page 354, or at failure to mention, on page 117, 
note 17, along with Re Brown and Brock, the rationally indistinguishable Lee 
Wing v. Peter Don Chang, or at the meagre and not entirely adequate capsu- 
lating of Attorney-General of Canada v. Brent on page 175, note 40. This is 
not and should not be relied on as a systematic exposition of the law throughout 
the Commonwealth. Even so, there is no other available text as useful in 
this connection, at least for Canada. 

A striking incidental revelation of the discussion is the extent to which in 
England the procedures of judicial review developed in situations outside of 
or at least not central to Canadian concern. Ecclesiastical and county palatine 
relationships with the regular court hierarchy have no cisatlantic parallels, and 
the licensed house, alias “pub,” seems to reel through the English reports much 
more visibly than with us. Land use is a live concern in both settings; but the 
labour-relations, marketing-scheme, tax, and immigration materials which 
are so much of the grist coming to our judicial mills appear to have been a 
minor factor in the development of judicial review of administrative action in 
England. Perhaps the nature of the problems dealt with is an irrelevant 
factor in shaping appropriate review procedures—but again, perhaps it is 
highly relevant, in devising relations between courts and other governmental 
institutions, to take into account the structure and functions of the institutions 
to which judicial action is being related. Much of the ambiguity which, as 
will appear, de Smith observes in the concepts and categories proposed might 
perhaps be avoided and a body of principles more useful as a guide to everyone 
developed, if there were less lumping together of vastly different social mechan- 
isms for review pu s. 

Essentially, the book divides into two fields (plus appendices setting out 
some important statutory materials), the first dealing with the principles and 
scope of judicial review (Part Two, with Part One, “Introductory” on history 
and terminology primarily an adjunct to this) and the second with judicial 
remedies. The second, which elaborates the availability of particular procedures 
for review purposes, is excellent, and some portions, such as the treatment 
of the historical origins of the prerogative writs and of certiorari and prohibi- 
tion, absolutely superb. Quo warranto, not a very lively writ anywhere, seems 
really extinct in England and mandamus is there relatively decadent, perhaps 
because of hospitality to injunctions and declaratory judgments. Quite 
properly, the space allocated to each method of review tends to vary with the 
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extent to which it is employed. It would have been instructive to have some 
discussion of the review by case stated which crops up so often in the reported 
English judgments. Very possibly it is so clean cut and so seldom presents 
legal problems as to its application that the author felt it did not call for 
discussion. For English readers to whom the book is primarily addressed, this 
may well be so. In North America, however, there has been no large develop- 
ment of the device and some account of it might have been a useful reminder 
of a “remedy” that has been rather neglected to our possible loss. 

If the materials on principles and scope of review are perhaps less good than 
the best parts of those on judicial remedies, it may be because they address 
themselves to problems more intrinsically intractable—jurisdiction, “natural 
justice,” and the scope of and restrictions on review. Even here the treatment 
is of a superior order. It suffers only by comparison with the succeeding part 
of the book. True, the analysis of such notions as bias and audi alteram partem 
does not get down to the fundamentals as perceptively as do such American 
writers as Gellhorn and Davis at their best, but for a review of the state of 
English doctrine on these matters de Smith has no equal. 

It is not meant hereby to imply that he limits himself to arranging received 
orthodoxies in the relevant area. On the contrary, he appraises the state of 
the current law forthrightly and, to my way of thinking, soundly for the most 
part. This does not reflect shared biases about the relative proper responsibili- 
ties of courts and agencies, for I suspect, on the basis of his remarks throughout 
the book, that he favours the exercise of what he calls supervision, and I should 
call intervention, much more freely than do I. We do share a bias for the 


articulation of viable principles and he shows how far the law is from having 
any. Thus: 


The functions of government are classified as [w, x, y, and z]. It would be possible to 
formulate definitions for each of the four classes of statutory functions. But in fact no 
attempt has been made in English law to formulate definitions that will be valid for all 
purposes. .. . In the result, the terms used to characterize the four classes of statutory 
functions are riddled with ambiguities. (p. 29) 

As a technical term, [z] has no single fixed meaning (p. 30). 


The distinction between [w] and [x] acts is usually expressed as being a distinction between 
the general and the particular. . . . Since the general shades off into the particular, to 
discriminate between the [w] and the [x] by reference to these criteria may be a 
peculiarly difficult task, and it is not surprising that the opinions of judges as to the 
proper characterisation of a statutory function are often at variance. (pp. 31, 32) 


It is of paramount importance to be able to predict the meanings which the courts 
are likely to give to the term [“y’”]. It can be stated at once that the meaning of [“‘y’”] 
varies according to the purpose for which the meaning has to be defined. .. . / And not 
only do definitions of [‘‘y’] vary between different legal contexts, but they not infre- 
quently vary within one legal context. .. . Moreover . . . two of the best-known definitions 
of [“y”] conflict with each other. (pp. 35, 36) 

There is a tendency for the courts to classify the discretions of public authorities as [y 
or x] according as the policy content of the discretion is small or large. (p. 42) 


The courts have, indeed, shown a remarkable dexterity in adapting their vocabulary to 
the requirements of particular situations. To say that the scope of judicial review may 
be determined by the manner in which the courts classify statutory functions is, no 
doubt, formally correct; but in many cases the truth of the matter is that the mode 
of classifying statutory functions is determined by the scope of review that the courts 
deem to be desirable and practicable. Yet although the classification of a function as 


[“y” or “x”] is often nothing more than a rationalisation of a decision prompted by 
considerations of public policy, there are also cases in which courts will feel bound by 
precedent to adopt a particular mode of classification. . . . (pp. 50, 51) 


In the aforegoing let w = legislative, x = administrative, y = judicial, and z = 
ministerial, terms over and over again used to categorize for the purpose of 
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determining legal consequences, and it will be evident with what a rubber 
yardstick the measurement is made. 


This illusory quality is noted in other contexts only less basic. Thus: 


. the problem of defining the concept of jurisdiction for the purposes of judicial review 
has been one of public policy rather than one of logic (p. 68). 


No satisfactory test has ever been formulated for distinguishing matters which go to 
jurisdiction from matters which go to the merits (pp. 69, 70). 


. the courts are usually prepared to set aside decisions which = their opinion are wrong, 
and to justify their intervention on jurisdictional grounds (p. 75). 


The criteria adopted by the courts for eins between questions of law and 
questions of fact have not been uniform (p. 8 


Although the distinction between questions of lew and questions of fact undoubtedly 
has some potential importance for the purposes of jurisdictional control, no coherent 
body of principles underlying the distinction can be elicited from the cases (p. 92). 


. breach of procedural or formal rules is likely to be treated as a mere irregularity .. . 
if the court is for any reason disinclined to interfere with the act or decision that is 
impugned (p. 93). 

. the present state of the law on the effect of procedural errors is so confused that an 
answer to this type of problem must necessarily be speculative (p. 100). 


. . the law relating to the application of the audi alteram partem rule in English 
administrative law has become thoroughly confused (p. 136). 


A cynic might almost suppose that the courts had deliberately confused the 
notions of administrative law with an eye to keeping effective control over the 
whole process of government within their own hands to the extent they find it 
convenient to exercise it. That could be true of a judge here or there, but I 
question, indeed vicariously resent, the proposition that any considerable 
number are so sophisticated and so sinister. As de Smith shows, the law is in a 
sorry state of confusion; but the appropriate consequence is rather correction 
than condemnation. 

His book is a fine summary and appraisal of current English law. He has 
opened the doors to all the closets and revealed the contents in all their present 
confusion. True, he has not straightened them up nor suggested how that 
might be done; but for what he has done and done so well, let us give thanks. 


ALBERT S. ABEL 
Faculty of Law 


University of Toronto 


Le Droit Frangais. By René Davin and specialist authors. Vols. 1 & 2. Paris: 
Librairie Générale de Droit et de Jurisprudence. 1960. Pp. 214, 597. $16.50. 


Tuis work is presented as volumes 11 and 12 in the collection published by the 
Institut de Droit Comparé de l’Université de Paris entitled “Les Systémes 
de Droit Contemporains.” It supplies a long-felt need for a textbook to 
give to the non-French lawyer an insight into the structure, operation, and 
problems of modern French law. Specifically, it is intended to provide 
that general yet penetrating view of the whole French legal system neces- 
sary as a background for those foreign law graduates coming to France to 
study for the Doctor of Laws in a particular branch of that system, so 
many of whom have in Paris, and at least in the field of private law, passed 
through Professor David’s sympathetic hands. That is why it is left in its 
original French, and why, too, no comparisons are consistently made to any 
other one legal system. Nor is it a picture of “French law from a foreign 
standpoint,” but rather a picture for foreigners by introspective French jurists 
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in which attention is drawn to the peculiarly French solutions of perennial 
legal problems. It remains, therefore, essentially a work of comparative law. 

Of the two volumes Professor David is editor of the second and author of the 
first, which had a modest premiére in an English and much condensed version 
entitled The French Legal System by David and de Vries, in 1958. The present 
edition of that earlier work omits the direct comparisons with Anglo-American 
law but provides almost twice as much material in a fuller discussion of the 
topics covered, which include a bird’s eye view of every field of French public 
and private law, of the governmental machinery, and of French legal history 
and legal theory. 

In the section on political organization in this first volume, there is a treat- 
ment, of special interest, of the new political theory of the French state since 
the adoption of the 1958 Constitution. In the earlier work Professor David 
commenced with a description of the legislative power. The present work how- 
ever necessarily places the executive power in the first position, which is 
“somewhat shocking to one brought up under the third and fourth Republics.” 
The treatment is critical but moderate, Professor David leaving it up to the 
present régime to demonstrate that it will not become a dictatorship, which is so 
possible with the replacement of the traditional separation of powers, “of 
fundamental importance” to the Frenchman, by the new unity of powers, with 
the executive being that unity. 

What Professor David does not seek to do in the first volume, his collabora- 
tors achieve in the second. In it they are able, because of the greater bulk of 
the book—just three times the size—to give a closer view and discussion and 
even personal opinion on the state of the law in France in each of fifteen 
different fields. Those fields are: Family Law, Matrimonial Property, Real and 
Personal Property, Obligations, Commercial Law, Labour Relations, Procedure, 
Criminal Law and Procedure, Constitutional Law, Administrative Law, Taxa- 
tion, Conflicts, International Community, French Communauté, and Philosophy 
of Law. Each chapter is written by a specialist in the field, selected from eight 
provincial French faculties and the faculty at Beirut, and is followed by a 
comprehensive bibliography on the subject treated. 

The satisfaction which Professor David expresses in his Preface, of the success 
of his first venture into a book written en équipe, is well justified. For the 
symposium volume is held together by the spirit of its title: “Principles, Recent 
Developments and Present Trends of French Law.” Indeed it is this “aliveness,” 
this picture of French law as a thing presently developing in response to social 
pressures, which will give so much satisfaction to the Anglo-American reader, 
whose reading of French law has hitherto been dry and logical and lifeless. 

These two volumes, of which each is as necessary as the other, are bound 
to constitute the prime introductory textbook on French law for all non-French 
comparative lawyers, but especially for those of common law training, for 
whom no other up-to-date work in a likely language exists. 


A. B. WEsTON 
Faculty of Law 


University of Toronto 


Cases on Trusts. Selected and edited by H. A. J. Forp. Australia: The Law Book 


ry = Australasia Pty. Ltd.; Toronto: The Carswell Co. 1959. Pp. xvi, 794. 
14.25. 


Tuis collection of cases on the law of trusts has been made by Mr. Ford, who 
is Reader in Law in the University of Melbourne, for the use of law students 
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in Australia and New Zealand; but it will, as the publisher’s blurb suggests, be 
useful also to practitioners in those countries. Most of the cases are, inevitably, 
from England but there are a fair number of Australian ones. There are a few 
short editorial notes and occasionally the editor puts a problem situation of his 
own. In some areas, for example Milroy v. Lord and capital v. income, the cases 
selected cover a wide territory of related problems and probe deeply; in others, 
such as constructive trusts and charities, they are spread fairly thin. This is a 
teacher’s prerogative; what is important and what is unimportant has to be 
decided by him in the light of what he wants to do with the limited time avail- 
able, but I agree, on the whole, with Mr. Ford’s decisions. 

The Canadians most likely to be interested in the collection are those who 
teach trusts, or wills and trusts, or estate planning—or whatever name happens 
to be given in any particular Canadian law school to a course dealing with 
problems arising out of “the death situation.” To them I wholeheartedly 
recommend it, first because the editor sometimes throws new light on a problem 
by the place where he puts a case, as in Hardoon v. Belilios, and second because 
the book contains a number of decisions of the High Court of Australia. As 
every Canadian law teacher knows, that is of all courts the court to turn to when 
you want a penetrating discussion of principles. 

The book is beautifully produced and the type is clear and a pleasure to read. 
What the student price is in Australia and whether the average student can 
afford to pay it I do not know. The student price in Canada is $9.50. This is 
excellent value for students in schools which give separate courses in trusts, but 
is, of course, inevitably out of the range of students in schools which give courses 
in the total “death situation” that cover not only trusts but also wills, adminis- 
tration, and death taxes. 

Joun WI1.Is 
Faculty of Law 
University of Toronto 


Bankruptcy Law of Canada. By L. W. Houtpen and C. H. Morawerz. 
Toronto: The Carswell Company Limited. 1960. Pp. xxxiv, 510. $21.00. 


Tuts new book by the learned editors of the Canadian Bankruptcy Reports 
is principally a commentary on the Canadian Bankruptcy Act and Rules, but 
it contains in addition the official bankruptcy forms and tariff of costs and 
forty-four of the authors’ own precedents by way of supplement to the official 
forms. There is also an excellent index nearly fifty pages in length. 

Well over half the book is devoted to a presentation and analysis of the Act 
itself. The authors have broken the Act down into related groups of sections 
under headings. Thus, for example, sections 20 to 25 are presented under 
the heading “Receiving Orders and Assignments.” Under this heading 
appears, first, the text of the Act, then cross references to other sections of the 
Act, to forms and precedents, and to the corresponding sections of the old Act, 
and finally some nineteen pages of commentary under sub-headings such as 
“Who May Petition,” “Who May Be Petitioned,” “Acts of Bankruptcy,” and 
so on. The commentary is not a painfully literal one but is rather a thoughtful 
analysis of the intent and operation of the sections in question in terms of the 
Act as a whole and of the case law. Though concise, the analysis is thorough 
and is liberally sprinkled with citations. Often it refers to the commentary in 
another part of the book, and sometimes, undoubtedly in order to save un- 
necessary page-turning, it even incorporates relevant paragraphs from other 
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places in the book. The Rules are handled in the same way as the Act, though 
the proportion of commentary to text is of necessity much smaller. 

Bankruptcy Law of Canada is a welcome addition to the unhappily small 
number of publications since the new Bankruptcy Act came into force on July 
1, 1950. It joins the slender volume of lectures on bankruptcy published by 
The Law Society of Upper Canada in the 1956 Special Lectures series and 
a previous commentary on the new Act, the third edition of Bradford and 
Greenberg’s Canadian Bankruptcy Act edited by Dr. Morawetz. The present 
work displays considerable indebtedness to this 1951 commentary, and even 
borrows some passages word for word. However, Bankruptcy Law of Canada 
is not merely an up-dated version of the earlier commentary but provides a 
much more complete analysis of the Act. 

The authors state (p. vii) that “the book has been written primarily from a 
practical point of view as an assistance to practising lawyers, accountants, trus- 
tees in bankruptcy and credit managers in dealing with day to day problems.” 
Without question the book excellently carries out this intention: it is designed 
for ready reference and its extensive index should make it easy even for one 
unfamiliar with the Act to find the answers to his problems within a short time. 
Moreover, the collection of the authors’ own precedents will undoubtedly be of 
considerable help to the bankruptcy practitioner. 

Such practical utility by no means precludes academic utility, and Bank- 
ruptcy Law of Canada can also be of assistance to the student in helping 
him acquire a general understanding of bankruptcy law and procedure. It 
is unfortunate, however, at least from the student’s viewpoint, that the book 
does not contain a concordance of the old and new Acts and Rules, because so 
many of the cases with which the student has to deal are older cases. But this 
omission does not seriously impair the value of this otherwise excellent book. 


Mark R. MacGuican 
Faculty of Law 


University of Toronto 
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Canada Corporation Manual. British Columbia Corporation 
Manual. Ontario Corporation Manual. Quebec Corporation 

Manual. 





Labour Law 


Canada Labour Service. 


News Letter 





Ottawa Letter. 







LAW REPORTS 
Canada Tax Cases. Tax Appeal Board Cases. 









LAW BOOKS 
Canada Tax Digest. Stikeman: Income Tax Act, Annotated. 
Gilmour's Income Tax Handbook. Law Society of Upper 

Canada’s Special Lectures. Words and Phrases, Legal 
Maxims, Canada. 






RICHARD DE BOO LIMITED 
137 Wellington St. West Toronto, Ont. 










EHRLICH’S BLACKSTONE 


The Philosophy and History of the Laws 
under which we live 





Blackstone’s Commentaries, more than any other single book, are the 
basic codification of English and American law; it is perhaps the most 
celebrated legal work ever written. J. W. Ehrlich, one of America’s great 
trial lawyers, has taken the original Blackstone and, by careful editing, 
brought it completely up-to-date. The digressions and footnotes of earlier 


editors have been excised, and obsolete phraseology refreshed. 


Price $18.50 


THE COPP CLARK PUBLISHING CO. LTD. 
517 Wellington Street W. 


Toronto 2B, Ontario 





THE FUTURE OF MANKIND 
by KARL JASPERS 
“T must fight till I have conquered in 
myself what causes war...” 
—MARIANNE MOORE, “In Distrust 
of Merits” 


In this momentous book, Karl Jaspers, one of the century’s foremost philosophers, 
describes all the prospects—for good and for bad—of mankind confronted with the 
threat of total destruction in an atomic age. The wisdom and detail of his political analy- 
sis and practical proposals as well as his profound philosophical insight into the human 
condition make this book a necessary key to our modern dilemma. 

After the German publication of The Future of Mankind Karl Jaspers was 
awarded the German Peace Prize. 


368 pages $5.95 


THE SUPREME COURT REVIEW 1960 
Edited by PHILIP B. KURLAND 


By providing a medium through which the best minds in the legal field can express 
their professional judgments, the serious lack of a tradition of sustained, dis- 
interested, and competent criticism of the Court’s opinions will be met. Each | 
volume of the Review will contain six to eight essays dealing with problems—many of 
them recurrent—which have concerned the Court in the term immediately preceding 
the fall publication of the Review. 

Philip B. Kurland, Professor of Law at the University of Chicago, is the editor of the 
Harvard Law Review and of the Federal Bar Journal. 


288 pages $6.00 
UNIVERSITY OF TORONTO PRESS 
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Current Law 
AND 


Social Problems, I 


Edited by R. ST. J. MACDONALD 





The first volume in a series founded by the Faculty of Law in the University of Western 
Ontario as a forum for presentation of research in law and related social sciences. The 
primary object is to promote collaboration between lawyers, social scientists, juristic 
philosophers, and others interested in exploring social values, processes, and institutions. 
A cognate object is to invite discussion of contemporary problems by specialists whose 
research may be integrated to present broader aspects of those problems. A meeting 
ground is thus offered for those concerned to foster understanding between law and 
related disciplines and to widen perspectives on topical legal matters. 
| R. St. J. Macdonald is Professor of Law, University of Western Ontario. 
204 pages 6x9 $5.50 
Judicial Review 
IN THE 
English-Speaking World 
fe c 
| REVISED EDITION 
} by EDWARD MCWHINNEY 


In this new edition, Professor McWhinney has added a chapter dealing with major 
constitutional developments in the union of South Africa since the time of first writing 
in 1956, and a new final chapter which studies the interaction and interplay of factors 
of judicial personalities, values and techniques, in the implementation of the decision- 
making role of a Supreme Court exercising judicial review. He has also rewritten the 
section on Pakistan in the light of recent events, and in the light of the official law 
reports for Pakistan and other public records—available for the first time in North 

} America. 
Edward McWhinney is Associate Professor in the Faculty of Law, University of 

; Toronto. 


xvi + 228 pages 6x9 $8.50 


Securities Regulation 


IN 


| Sail 


by PETER WILLIAMSON 


The first comprehensive study of Canadian securities regulation to be published, this 
book has been written by a Canadian who is a member of the Graduate School of 

Business Administration of Harvard University. Devon Smith, Financial Editor of 
The Telegram said, “I don’t see how this book can fail to become the standard reference.” 
The Monetary Times reported “A detailed study along these lines has long been needed. 
In this case, however, a superlative one has been assembled.” 


xviii + 462 pages 6x9 $18.50 


~ 


UNIVERSITY OF TORONTO PRESS 


ee 





HALIFAX 









STEWART, SMITH & MacKEEN 


BARRISTERS AND SOLICITORS 


Offices: BANK OF CANADA BUILDING, HALIFAX, NOVA SCOTIA 


P. MacKzen, Q.C. F. M. Covert, Q.C. C. W. Spzrray, Q.C. 
. S. Cowan, Q.C. J. W. E. Minoo H. B. Ruvupe 

. L. Macponatp D. A. Kerr D. R. Cuirman 

. D. Moorz R. N. Puostzy D. J. Morazison 

. T. MacQuarem D. A. Stewart 


A. B. C. Western Union and Legal Codes 


MONTREAL 


HOWARD, CATE, OGILVY, BISHOP, COPE, PORTEOUS & HANSARD 


ADVOCATES, BARRISTERS AND SOLICITORS 


The Royal Bank — Montreal 1 
Wilbert H. Towers. x Cc. Siaredos Com Leigh Bishop, Q.C. 
. Angus Ogil F. Ca Gore Q.c. ohn e Porteous, Q.C. 


azen Hansard, Clowde.  chonince, Q.c. js ohn de M. Marler, Qc. 
Charles Gavsie, ' Andre Forget, yt, 


homas H. ay, Q.c. 
Paul F, Renault, On C. Brock F. Clarke, Q.C. John G. Kirkpatrick 
Robert E. Morrow, Q.c. Frank B. Common, Jr., Q.C. Guy Favreau, Q.C. 
William S. Tyndale William A. Grant Kenneth S. Howard 
Matthew o nnon ohn H. Tennant P. Wilbrod Gauthier 

ohn Bish ulian C. C. Chipman _— A. Ogil 
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Counsel: Frank B. Common, | Q.C., Thomas R. Ker, Qc. 
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SMART & BIGGAR 


BARRISTERS & SOLICITORS 
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CHRISTOPHER Rosinson, Q.C. Eric L. Mepcatr, Q.C. 
MELVILLE B. K. Gorpon, Q. C. Russet S. SMART 
Joun J. Extis Dona.p A. HILt 
Lewis E. HANLEY James D. Koxonis 

JaMes A. DEVENNY 





TORONTO 


TORY, ARNOLD, WARDLAW, WHITTAKER & TORY 
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J. S. D. Tory, Q.C. 
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C. G. EBERs J. E. BRASSARD . BINNINGTON 
B. W. SHIELDS J. R. HUSBAND . J. MACKEY 


Counsel: Ceci. A. WricuT, Q.C., LL.D. 


Telephone EM 6-7801 Cable Address “JONTOR” 
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BARRISTERS AND SOLICITORS 


80 King Street West, Toronto 1, Ont. 


Hon. G. Peter CAMPBELL, Q.C. Witrrip W. Parry, Q.C. C. Minto Pye, Q.C. 
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Counsel: Tue Hon. R. L. Kettockx, Q.C. 
H. C. Wacker, Q.C. 


The Canadian Bank of Commerce Building 
Toronto 1 


Cable Address: “Blakes” Toronto Telephone: EM. 2-2868 





NORTH BATTLEFORD 
AriEL F. SaLiows, Q.C. H. A. Ossporn, LL.B. G. E. Nose, LL.B. 


SALLOWS, OSBORN & NOBLE 


BARRISTERS, SOLICITORS AND NOTARIES 


THE NEW CRAIG BLOCK, NORTH BATTLEFORD, SASKATCHEWAN 


Attendance at the Court House and Land Titles Office, Battleford, 
and throughout North-western Saskatchewan. 





VANCOUVER 


ROBERT R. MAITLAND & COMPANY 


BARRISTERS & SOLICITORS 
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BUTTERWORTHS 
ONTARIO DIGEST 


Edited by 
Andrew R. Thompson and Gerald D. Sanagan 


BUTTERWORTHS ONTARIO DIGEST, which is now in 
course of preparation, is a complete digest of every Ontario case 
reported from 1901 onwards, classified under Titles and with 
full annotations. This work will be complete in 12 volumes. The 
first 10 volumes and the 1961 supplement are now available 
and the entire work will be published by the end of 1961. 


BUTTERWORTHS ONTARIO DIGEST serves both as a 
summary and an index to Ontario case law in this century. Refer- 
ence may be made to any particular case by use of the Table of 
Cases at the beginning of each volume or from the composite 
table to be published on completion of the work. Any individual 
case may be inserted in several places throughout the work 
depending on the number of aspects of law affected by the case. 
The comments may vary from a completely separate digest to 
a cross-reference which indicates the point covered by the 


individual entry and where the principal digest is placed. 




























By the publication of an Annual Cumulative Supplement, 
current cases will be brought into the work each in its appro- 
priate place, and the annotations and citations for all cases will 
be kept up to date. BUTTERWORTHS ONTARIO DIGEST 
will thus become a living and growing library of Ontario case 
law, permanently up to date, and easy to use. 


BUTTERWORTH & CO. (CANADA) LTD. 


1367 Danforth Avenue, Toronto 6, Ontario 











announcing the 


CANADIAN ANNUAL 
REVIEW for 1960 


a reference guide 


and record 





Edited by 
JOHN T. SAYWELL, Ph.D. 


Canadian historian and political commentator 


Containing Indexed Surveys of the Year in 

PARLIAMENT / POLITICS / FOREIGN AFFAIRS / DEFENCE 
ECONOMICS / BUSINESS / SCIENCE / EDUCATION 

LAW / LITERATURE 

JOURNALISM / THEATRE / MUSIC / ART / RADIO 
TELEVISION / SPORT 


The Canadian Annual Review will be the work most frequently consulted 
by librarians, public speakers, businessmen, economists, political experts, 
news analysts, historians, and political scientists. To anyone who is required 
to deliver an address, to write a paper, to make a submission, or to review 


the development of one of the phases of Canadian life with which it deals, 





the Canadian Annual Review will prove of inestimable value. $15.00 


UNIVERSITY OF TORONTO PRESS 


Two New Journals .. . 


MEDICINE, SCIENCE and the LAW 


Official Journal of the British Academy of Forensic Sciences 


This new journal gives international coverage of the medico-legal field. It 
contains editorial comment, original papers presented at medico-legal meet- 
ings, and biographies of famous forensic scientists. 

A special feature, “Law for the Scientist”, presents digests of cases, 
statutes, and orders from world-wide sources, intended to keep the practi- 
tioner abreast of pertinent legal developments. Also included are abstracts 
from recently published articles, book reviews and listings, and notices of 
research projects, courses, and meetings of learned societies. 


Quarterly, commenced October 1960 Annual Subscription $10.00 





THE BRITISH JOURNAL 
OF CRIMINOLOGY 


Incorporating The British Journal of Delinquency 


This is the only British quarterly entirely devoted to the scientific discussion 
of crime, delinquency, and socially deviant behaviour in general. The 
Journal offers a forum for the unbiased presentation of facts and theories on 
the causes of such behaviour and on the most promising methods of pre- 
venting and treating it. 


Each number contains leading articles by established experts, original 
research papers by younger scholars, surveys of recent developments in 
various countries, and a comprehensive Book Section reviewing the literature 


in the field. 


Quarterly, commenced July 1960 Annual Subscription $6.00 
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